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Executive summary

Measures adopted by the United Nations Security Council, the
European Union or States to maintain or restore international
peace and security, including counter-terrorism measures, can have
counterproductive effects that hamper the activities of humanitarian
actors and their ability to respond to needs and to help ensure that the
rights of people affected by armed conflict or othercrises are respected.

In order to remedy this situation and preserve the humanitarian
space, the CNCDH [French National Consultative Commission on
Human Rights, also national commission for the implementation of
international humanitarian law] is calling for more widespread and
betterimplemented humanitarianexemptionsinsanctionsregimesand
counter-terrorism measures, such as the one adopted by the Security
Council in its historic Resolution 2664 (2022) of 9 December 2022. The
exemptions exclude from the scope of these measures activities which
are necessary to ensure the timely delivery of humanitarian assistance
ortosupport other activities that support basic human needs. They are
essential forfosteringcompliance with international humanitarian law,
for guaranteeing the continuity of humanitarian activities in situations
where sanctions or counter-terrorism measures are applicable, for
protecting humanitarian personnel and, ultimately, for helping to save
lives and relieve the suffering of populations.

With this opinion, the CNCDH aims:
to contribute to a better understanding of Resolution 2664 (2022)
and theissues surrounding humanitarian exemptions;
andtomakeaseriesofrecommendationstoFrancetoconsolidate,
broaden and achieve the humanitarian ambitions of this resolution,
both at the UN (part 1) and European (part 2) levels and at the national
level (part 3).

As a first step, the CNCDH recommends that France support
standing humanitarian exemptions, by encouraging their inclusion
or retention in all sanctions regimes and counter-terrorism measures
adopted at UN, European and national levels, based at a minimum on
the common language of UN Security Council Resolution 2664 (2022)
(Recommendation 1).



Part1.Consolidatingthe essential paradigm shiftintroduced by the UN
Security Council Resolution 2664 (2022) to preserve the humanitarian
space

The CNCDH’s first series of recommendations are aimed at
consolidating,atthe UN level, the paradigm shiftintroduced by Security
Council Resolution 2664 (2022). The opinion highlights the essential
contribution of this resolution to the preservation of the humanitarian
space through the imposition of a humanitarian exemption for all
asset freezes decided by the Security Council or its subsidiary bodies,
as well as its limits. It also presents the reporting mechanism provided
for in the said resolution, including due diligence and transparency
measures. A specific point is devoted to the issue of the relationship
with the counter-terrorism measures imposed by the Security
Council, in addition to asset freezes, given their significant impact on
humanitarian action and the legal and operational difficulties that
they raise.

The CNCDH’s recommendations include the following:

vote in favour of renewing the application of the humanitarian
exemption in Security Council Resolution 2664 (2022) to the sanctions
regime against Al-Qaida and Da’esh (1267/1989/2253), without attaching
atimelimit toits application, and encourage the other members of the
Security Council to do likewise (Recommendation 2);

support the extension of the humanitarian exemption as set
out in Resolution 2664 (2022) to all sanctions imposed by the Security
Council or its subsidiary bodies, in addition to asset freezes, and
encourage the other members of the Security Council to do the same
(Recommandation 4);

encourage the Counter-Terrorism Committee (CTC) and the
Counter-Terrorism Committee Executive Directorate (CTED) to update
the guidelines and technical guides for the implementation of Security
Council Resolution 1373 (2001) and other relevant resolutions to take
account of the benefits of Resolution 2664 (2022), in particular by
specifying that the latter applies to financial sanctions imposed by the
Security Council to combat terrorism (Recommandation 6);

ensure that the relevant recommendations of the Financial
Action Task Force (FATF), in particular recommendation no. 5 on the
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offence of terrorist financing, no. 6 on targeted financial sanctions
related to terrorism and terrorist financing, and no. 8 on non-profit
organisations (NPOs) make a clear reference to the humanitarian
exemption in Resolution 2664 (2022) or, where appropriate, incorporate
it, and that they better reflect other obligations under international
law, in particular international humanitarian law (Recommendation 7);

work to extend the humanitarian exemption to all measures
imposed by the Security Council to combat terrorism, specifying that
these measures should not apply to humanitarian assistance and
other activities that support basic needs carried out in accordance
with humanitarian principles and, where applicable, international
humanitarian law (Recommandation 8).

Part 2. Supporting the widespread use of broad, cross-cutting and
standing humanitarian exemptions in the EU’s restrictive measures

After presenting the different types of sanctions (restrictive
measures) adopted by the European Union (EU), the CNCDH notes
that the EU initially applied the humanitarian exemption disparately,
incorporating it into UN sanctions regimes and mixed regimes, but
maintaining a case-by-case approach for its autonomous sanctions
regimes.Although humanitarian exemptionsare becomingincreasingly
widespread within the EU, there is currently no cross-cutting, standing
humanitarian exemption for all EU sanctions regimes.

The CNCDH thus recommends that France:

support the widespread use of broad and standing humanitarian
exemptions for all existing and future EU measures to freeze assets
and restrict the availability of funds and economic resources
(Recommendation 10);

support the extension of the humanitarian exemption to all types
of restrictive measures imposed by the EU (Recommendation 11);

use its influence to encourage its European partners to support
the reinforced widespread use of broad and standing exemptions in all
of the EU's restrictive measures (Recommendation 12);

help toensure that the EU's guidelines on sanctions, as well as the
EuropeanCommission'sguidancenoteontheprovisionofhumanitarian
aid in compliance with EU restrictive measures, which is currently



being revised, are consistent with international humanitarian law and
take full account of the progress made on humanitarian exemptions
in EU restrictive measures based on Security Council Resolution 2664
(2022) (Recommendation 13).

The EU has also recently introduced a humanitarian clause for
provisions aimed at harmonising criminal offences and penalties for
violations of its restrictive measures (Directive (EU) 2024/1226 of the
EuropeanParliamentand of the Council of 24 April 2024 on the definition
of criminal offences and penalties for the violation of Union restrictive
measures). The CNCDH recommends that France seize the opportunity
afforded by the transposition of this directive in order to incorporate
a humanitarian exemption into the relevant national provisions and
encourage the other Member States to do likewise (Recommendation

14).

Part 3. Adopting the relevant national measures to achieve the
ambitions set out in Resolution 2664 (2022)

Thelast part of the opinion focuses on legislative changes and other
measures the CNCDH recommends France to adopt at the national
level in order to comply with Resolution 2664 (2022) and, more broadly,
to achieve the ambition to protect the humanitarian space by helping
to safeguard and promote the continuity of humanitarian activities
in areas in which individuals or entities targeted by sanctions are
operating, including for reasons related to counter-terrorism.

Achieving this ambition, in line with France's international
commitments, requires both:
legislative changes, to clarify how humanitarian exemptions in
UN and EU sanctions regimes are taken into account in the national
context and what is expected of operators in terms of their conduct, as
well as to ensure that the relevant national provisions are consistentin
ordertoguaranteetheeffectivenessofthose humanitarianexemptions.
The CNCDH formulates several recommendations aimed at amending;
- provisions relating to sanctions violations laid down in the
Monetary and Financial Code (Recommendations 15 to 20);
- and provisions of the Criminal Code regarding criminal
offences linked to counter-terrorism to avoid the paradoxical situation
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where actions considered lawful under the humanitarian exemptions
provided for by the sanctions regimes may be punishable under the
provisions relating to terrorist offences (Recommendations 21 to 22).

the strengthening of measures to integrate and support the
implementation of humanitarian exemptions, as well as the inclusion
of these measures in all relevant documents (guidelines and guides
of the Directorate General of the Treasury and the French Prudential
Supervision and Resolution Authority, national risk assessment of
the Anti-Money Laundering and Counter-Terrorist Financing Steering
Committee, etc.) and financing agreements (Recommendations 23 to
27).

The CNCDH also recommends that France encourage dialogue and
exchanges of good practices with other States, in particular the 27
EU Member States, in order to promote a protective interpretation of
humanitarian action and consistent and uniform implementation of
humanitarian exemptions (Recommendation 28).



Introduction

1. One of the factors contributing to the shrinking of humanitarian
space? is the negative impact of sanctions on humanitarian activities
and actors, as well as on civilians, which has long been criticized.
Sanctions are one of the tools available to the United Nations Security
Council?as part ofits responsibility to maintain or restore international
peace and security. These can be targeted? and consist, for example, of
imposing asset freezes or travel bans on named individuals or entities.
They can also take the form of arms embargoes or restrictions on
certain resources or goods. In order to apply them, States must adopt
implementing measures. As the Security Council points out, States
must ensure that these measures comply with their other obligations
under international law, in particular international humanitarian law
(IHL)4, international human rights law and international refugee law.
However, these measures can have direct and indirect effects on the
ability of humanitarian actors to carry out impartial humanitarian
activities in accordance with IHL and humanitarian principles, on the
ability of private sector companies and banks to collaborate with
them, on the practices of donors and on the States in which sanctions
are imposeds. Aware of these counterproductive consequences, the
Security Council adopted Resolution 2664 (2022) on 9 December 2022.
It aims to “provide clarity to ensure the continuation of humanitarian
activities” in situations where sanctions apply®. For the first time, the
Security Councilisimposingacross-cuttingand standing “humanitarian
exemption™ for asset freezing measures, by excluding from their scope
the activities necessary to ensure the timely delivery of humanitarian
assistance or to support other activities that support basic human
needs.

2. The CNCDH has recommended this on several occasions® and
welcomes this historic resolution, which was adopted after long
and difficult negotiations and thanks to the commitment of many
stakeholders (States®, UN bodies, humanitarian organisations,
academics, etc). Not only does the CNCDH consider that humanitarian
exemptions make it possible to facilitate humanitarian action based on
the principles of humanity, impartiality, neutrality and independence?,
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including in areas controlled by individuals or entities subject to
sanctions or where they are present or exert influence, but also that
they promote compliance with international law. Humanitarian action
is rooted in law. Firstly, international humanitarian law contains rules
relating in particular to humanitarian assistance, the protection of
the wounded and sick, as well as humanitarian personnel. It is also
based on international human rights law, which recognises the right
of everyone to “a standard of living adequate for the health and well-
being of himselfand of his family, including food, clothing, housing and
medical care and necessary social services”™. However, the measures
taken to implement sanctions may have the effect of infringing upon
these rules and rights. The application of sanctions can also contribute
to a biased and non-neutral perception of the work of humanitarian
actors and of the humanitarian actors themselves. This can have the
effect of jeopardising their safety and acceptance of their actions®,
which then hampers their ability to access all the people who need
their help®. Providing for humanitarian exemptions in sanctions
regimes is therefore essential to foster compliance with international
humanitarian law and create an environment conducive to principled
humanitarian action. Similarly, humanitarian exemptions make
it possible to protect humanitarian personnel and their ability to
respond to needs and to help ensure that people’s rights are respected,
independently of any interaction that they may have with sanctioned
individuals or entities, or any incidental benefits that they may derive
from them. Humanitarian exemptions can thus help save lives and
relieve suffering.

3. A significant proportion of people in need of humanitarian
aid live in countries where sanctions are in force, sanctions which
are increasing exponentially** as is the number of listed individuals
and entities, and they are often intertwined (UN, regional or national
sanctions). This adds a further factor of complexity to already complex
environments(political,security,regulatory,economic,governance, etc.)
and to a global operational context marked by growing humanitarian
needs*. Imposing a humanitarian exemption through Resolution 2664
(2022),a legally binding decision¥,is thus of unprecedented operational
valueandhasmajorsymbolicsignificance whilerepresentinga genuine
paradigmshiftthatislikely toset precedents. Thisdevelopmentisbased



on precedent, including, in particular, the first humanitarian exemption
adopted for the situation in Somalia in 2010® and, more recently,
those for the situations in Afghanistan in 2021%* and Haiti in 2022%.
What makes Resolution 2664 (2022) particularly noteworthy, however,
is the fact that, for the first time, the Security Council has imposed a
humanitarian exemption which, firstly, is not linked to a particular
sanctions regime - this is known as a cross-cutting humanitarian
exemption - and, secondly, applies on a standing basis, subject to the
notable exception - from a temporal point of view - of the sanctions
regime relating to Da’esh and Al-Qaida.

4. From a terminology point of view, if the term ‘exemption’ seems
to be the one that prevails today, it is important to note that it does
not have a perfectly identifiable definition and that other terms are
also used by the United Nations bodies themselves, by European Union
institutions or by States. The CNCDH notes that, in French, reference is
sometimes made to ‘exemptions’, sometimes to ‘dérogations’,and even
more broadly to ‘exceptions’ or ‘clauses humanitaires’ (humanitarian
clauses). These elements reveal a certain vagueness in the use of terms
and alack of precision thatis detrimental to a proper understanding of
the concept. The CNCDH also notes this in the English versions of the
relevant texts which use the terms ‘carve-out’, ‘exemption’, ‘derogation’
or ‘exception’. There are also translation issues, as the various terms are
notalways translated in the same way?*. However, itis essential to make
a distinction between humanitarian ‘exemptions’ and ‘derogations,
which are intended to have distinct legal and operational effects. The
term ‘derogation’ implies a request for prior authorisation on a case-
by-case basis?? or notification to the competent authority. It also forces
actorswishingtobenefitfromittofirstidentifythecompetentauthority
-anidentification thatis not always easy - and, if necessary, to wait for
its response, which considerably delays operations. Derogations also
contradict international humanitarian law, where it applies, since the
latter stipulates that only parties to armed conflicts shall authorise and
facilitate the free passage of reliefoperations forcivilians?andrequires
third States to facilitate such operations?. As for an ‘exemption’, this
refers to the absence of a request for prior authorisation on a case-by-
case basis or a notification requirement, since the restrictions arising
from a sanctions regime do not apply to the humanitarian activities in
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question. Its material scope is also generally broader and not limited
solely to “basic and extraordinary expenses”, as is commonly the case
with derogations?. Humanitarian exemption is therefore both the
right term and the right solution, in that it guarantees compliance with
international humanitarian law and humanitarian principles and is
capable of promoting legal predictability and certainty?®.

5. Despite the significant advances it contains, however, the scope
of the humanitarian exemption set out in Resolution 2664 (2022) is
limited to the sanctions imposed by the UN and, of those, only to the
freezing of assets”. These sanctions represent only part of the total
number of sanctions that have an impact on humanitarian action,
since they apply alongside those adopted by other international or
regional organisations or by States?®. However, the Security Council’s
clarification of the link between the adoption of sanctions and the
need to “minimize unintended adverse humanitarian effects” of
those sanctions® represents a paradigm shift that is likely to be
replicated in other contexts. While the Security Council recognises that
sanctions are an important instrument designed to help maintain or
restore international peace and security, it formally emphasises that
they need to comply with obligations under international law and
deduces from the need to guarantee the continuity of humanitarian
activities the imposition of a humanitarian exemption to the freezing
of assets. Resolution 2664 (2022) therefore represents a decisive step
towards preserving the humanitarian space, helping to establish it
as a “common heritage™°, which should be extended to include asset
freezing measures other than those adopted by the Security Council,
in particular the more numerous measures imposed by the European
Union.

6. Resolution 2664 (2022) also provides an opportunity, over and
above the measures that States must take or adapt to implement it,
to adopt any other measures likely to extend the legal and symbolic
impetus that it gives, in order to achieve its humanitarian ambitions.
This is essential because other sanctions, such as arms embargoes
or restrictions on the import or export of certain goods or resources,
as well as other types of coercive measures, particularly those linked
to counter-terrorism, have a negative impact on humanitarian



action3. Counter-terrorism measures include not only financial
sanctions, to which the humanitarian exemption in Resolution 2664
(2022) applies, but also the criminalisation of terrorist financing and
other forms of active or passive support for terrorism. The inclusion
of humanitarian exemptions to ensure that terrorist offences do
not apply to humanitarian action and other activities that support
basic human needs, thereby granting immunity from prosecution to
humanitarian personnel and organisations, is essential to ensure the
effective implementation of Resolution 2664 (2022), compliance with
international humanitarian law and protection of the humanitarian
space. The absence of such exemptions can lead to the paradoxical
situation where actions considered lawful under the provisions
relating to sanctions can be criminalised under the provisions relating
to terrorist offences, and thus be hindered.

7. This opinion therefore covers both humanitarian exemptions in
sanctions regimes and humanitarian exemptions in (other) counter-
terrorismmeasures.Thesearebothanecessaryconditionforcompliance
with international humanitarian law, an ethical requirement to avoid
exacerbating the suffering of populations, and a practical necessity
to ensure the operational capability of principled humanitarian
action in difficult situations of armed conflict or other crises. They are
therefore essential to reconcile the political, economic and security
objectives pursued by sanctions and counter-terrorism measures with
humanitarian imperatives. Resolution 2664 (2022) represents a decisive
turning point in this respect. Its adoption has already led to a number
of changes, whether at national level, as the United States was quick
to do%®, or at regional level, notably within the European Union (EU),
although, in the face of resistance from certain States, it has been
slow to extend its scope beyond the sanctions imposed by the United
Nations.

8. France, which initially opposed the inclusion of the regime
relating to Da’esh and Al-Qaida in the humanitarian exemption
imposed by Resolution 2664 (2022), finally co-sponsored an exemption
applicable to all UN sanctions regimes and voted in favour of it.
However, the renewal of the humanitarian exemption for this regime,
whose duration has been limited to two years (from 9 December 2024
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onward), is a key issue for the effectiveness and consolidation of this
humanitarian exemption. This ultimately favourable stance towards a
cross-cutting approach at UN level did not immediately translate into a
similar approach to sanctions adopted autonomously by the European
Union, for which France, among other States, defended a case-by-case
approach, mainly favouring derogations. The CNCDH welcomes the
change in France’s position, which now favours a more cross-cutting
approach, as reflected in the commitments it has made in the new
Humanitarian Strategy of the French Republic (SHRF)® and following
steps taken by the Council of the European Union which, in November
2023, introduced humanitarian exemptions into several autonomous
European sanctions regimes. However, despite this generalisation of
humanitarian exemptions within European sanctions regimes, they are
still far from being a coherent and homogeneous whole. In addition,
various national measures are needed to translate the progress made
on humanitarian exemptions at UN and European level into domestic
law, requiring legislative amendments and various support measures
to raise awareness of the scope and the legal and practical effects of
humanitarian exemptions. These measures appear to be essential in
order to make humanitarian exemptions a reality and encourage their
effectiveimplementation by all the actors concerned (state authorities,
economic operators, humanitarian organisations).

9. This opinion has two objectives: 1) to contribute to a better
understanding of Resolution 2664 (2022) and the issues relating to
humanitarian exemptions in sanctions regimes and counter-terrorism
measures and 2) to make a series of recommendations to France.
These recommendations aim to consolidate, broaden and achieve the
humanitarian ambitions of Resolution 2664 (2022), at both UN (1) and
European (2) levels as well as at the national (3) level. As a first step,
the CNCDH recommends that France support standing humanitarian
exemptions, by encouraging theirinclusion orretentioninall sanctions
regimes and counter-terrorism measures adopted at UN, European and
national levels, based at a minimum on the common language of UN
Security Council Resolution 2664 (2022) (Recommendation 1). France,
as a permanent member of the Security Council and member state of
the European Union, has a particular responsibility. It must guarantee
progressintheareaofhumanitarianexemptions by usingitsdiplomatic



policy with a view to exerting its influence on third countries in order
to support, implement and strengthen humanitarian exemptions,
while avoiding any measures or interpretations that could invalidate or
reduce their scope. Furthermore, in line with the commitments madein
its 2023-2027 Humanitarian Strategy3*, France must set an example by
adopting the necessary national measures.
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1. Consolidating the essential
paradigm shift introduced by UN
Security Council Resolution 2664
(2022) to preserve the humanita-
rian space

10. The CNCDH would like to return to the scope of Resolution 2664
(2022) inorder to highlightits essential contribution to the preservation
of the humanitarian space, while pointing out its limitations. In
this legally binding resolution, the Security Council established a
humanitarian exemption for all asset freezes imposed by it or its
subsidiary bodies(1.1)and provided forareportingmechanisminvolving
duediligence and transparency measures (1.2). A specific point will also
be devoted to the issue of the relationship with the counter-terrorism
measures imposed by the Security Council, in addition to asset freezes
(1.3), given theirsignificantimpact on humanitarian action and the legal
and operational difficulties that they raise. The CNCDH therefore makes
recommendations to France aimed at consolidating, at the UN level,
the paradigm shiftintroduced by this resolution in order to protect the
humanitarian space.

1.1. The historic requirement of a
cross-cutting humanitarian exemption
for asset freezes decided by the Security
Council

11.The paradigm shift introduced by Security Council Resolution
2664 (2022) results from the requirement, for the first time, of a cross-
cutting and standing humanitarian exemptions for the asset freezing
measures that it imposes or will impose3, without the need for prior
authorisation or notification.

12. The CNCDH welcomes the broad scope adopted for the wording
of the exemption. The type of conduct authorised (facilitative conduct)



and the humanitarian activities covered by Resolution 2664 (2022) to
support basic human needs make it possible to cover a wide range of
situations. Authorised conduct, which the Security Council considers
doesnotviolate theasset freezesitimposes, covers both “the provision,
processing or payment of funds, other financial assets or economic
resources” and “the provision of goods and services”. Examples
include the payment of funds (by an individual or entity), such as
the payment of taxes imposed by individuals or entities targeted by
asset freezes for operating in areas controlled, de jure or de facto, by
the latter, the payment of suppliers, insurance premiums, etc. Also
included are all activities relating to the supply of goods (tangible or
intangible), such as food, medical supplies, fuel or IT equipment, as well
as the supply of services, such as banking, transport, security, logistics,
telecommunications®®, and legal services, or water, sanitation and
hygiene (WASH) and waste management services, or training (e.g. (para)
medical, first aid training for armed groups or training in international
humanitarian law), etc.

13. Such conductis authorised and does notviolate the asset freezes
decided by the Security Council, provided that it is necessary “for the
timely delivery of humanitarian assistance”, but also “to support other
activities that support basic human needs™°. Here too, the material
scope is deliberately broad, covering not only humanitarian assistance
(food, water, medical supplies, hygiene products, clothing, shelter,
healthcare, sanitation, etc.)in times of armed conflict, natural disasters
or other crises*, but also other activities, such as the protection of
individuals who are not or are no longer taking part in hostilities,
restoring family links, visiting people deprived of their liberty, the
aforementioned training, and activities aimed at ensuring access to
education or healthcare (including non-emergency care)*.

14.These activities must also be carried out by one of the actors
expressly referred to in paragraph 1 of Resolution 2664 (2022), namely:
the United Nations (UN), including its programmes, funds and
otherentities and bodies, as well asits specialized agencies and related
organizations;
international organizations, humanitarian organizations having
observer status with the United Nations General Assembly and
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members of those humanitarian organizations;

bilaterally —or multilaterally funded non-governmental
organizations participating in the United Nations Humanitarian
Response Plans, Refugee Response Plans, other United Nations appeals,
or OCHA-coordinated humanitarian “clusters”;

or their employees, grantees, subsidiaries, or implementing
partnerswhileand to the extent that theyareactingin those capacities.

15. This wording makes it possible to cover a wide range of impartial
humanitarianactors,includinglocalorganisations,inparticularthrough
the reference to “implementing partners”, as well as the private sector,
such as banking, insurance or industrial and commercial companies,
through the mention of financial transactions and the supply of goods
and services necessary for the aforementioned activities. The Security
Council also leaves the door open to enlargement to “appropriate
others as added by any individual Committees established by this
Council within and with respect to their respective mandates”.

16. The humanitarian exemption applies to all asset freezes imposed
by the Security Council, whether current or future, unless the Security
Council decides otherwise, in accordance with the conflict rule set out
in paragraph 4 of Resolution 2664 (2022)4. The Security Council specifies
that the humanitarian exemption in Resolution 2664 (2022) supersedes
those already existing for the regimes relating to Al-Shabaab in Somalia
and the situation in Haiti, while deciding that the humanitarian
exemption relating to Afghanistan remainsin force. The humanitarian
exemption that it establishes is therefore not limited to a particular
sanctions regime but, subject to this proviso, applies across the board
to all Security Council sanctions regimes (as far as asset freezes are
concerned). It also applies, in principle, to future sanctions regimes.

17.However, while the CNCDH welcomes the choice of such a cross-
cutting and standing humanitarian exemption, it regrets that the
sanctions regime concerning ISIL (Da’esh), Al-Qaida and their associates
is given specifictreatment. The humanitarian exemption for thisregime
is limited to a period of two years*. The Security Council expresses
“its intent to make a decision on the extension of its application to
that regime prior to the date on which its application to that regime



would otherwise expire™®, but only a new resolution® will allow the
humanitarian exemption in Resolution 2664 (2022) to continue to
apply to sanctions regime 1267/1989/2553 from 9 December 2024. This
difference in treatment is the result of a political compromise linked
to the reluctance of certain Member States of the Security Council,
including France, to extend the humanitarian exemption to this regime.
It is all the more regrettable given that this is the Security Council
sanctions regime that targets the largest number of individuals and
entities, and that the latter are not operating in a single territory, but
in numerous conflict zones where humanitarian needs are colossal,
notably in Yemen, Syria, Afghanistan and the Sahel. Failure to renew
the humanitarian exemption for this regime would therefore have
an undeniably damaging impact on many humanitarian activities
carried out in areas under the de facto control of these individuals or
entities and, consequently, on the rights and needs of the populations
concerned. It would also send a very negative signal, on the one hand,
about the sustainability of the cross-cutting humanitarian exemption
for asset freezes imposed by the Security Council and, on the other
hand,about the willingness of its members to protect the humanitarian
spacebyensuringthecontinuity of humanitarianactivities, includingin
the context of counter-terrorism. It would also create legal uncertainty,
particularly forstates thathavealready implemented the humanitarian
exemption for this regime, as well as for humanitarian actors and their
partners which rely on the humanitarian exemption. With regard to
Afghanistan,inparticular,itwouldalsobeparticularlyincomprehensible
and ineffective for a UN sanctions regime relating to the Taliban, and
establishing a humanitarian exemption which, moreover, is not limited
intime, to coexist with another UN sanctions regime, targeting Al-Qaida
and Da’esh, which no longer includes a humanitarian exemption. This
non-renewal would also risk compromising the progress made towards
making humanitarian exemptions more widespread beyond what is
strictly required by Resolution 2664 (2022)4,

18.The CNCDH can therefore only recommend that France vote
in favour of renewing the humanitarian exemption for the sanctions
regimeconcerning Al-Qaidaand Da’eshand thatituseallitsinfluenceto
encouragetheothermembersoftheSecurityCounciltodothesame.This
renewalisessentialtoavoid fragmenting thenormative and operational
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framework, to respond to the considerable needs of the affected
populations and to avoid eroding an essential part of the humanitarian
intent of Resolution 2664 (2022) to the point of rendering it meaningless.
The coherence of the normative framework and the effectiveness of
the humanitarian exemption would be further enhanced if, on this
occasion, the Security Council decided to bring regime 1267/1989/2253
intolinewithallitsothersanctionsregimes by notimposingatime limit
on its application (Recommendation 2). A standing renewal would be
the best way to ensure that the humanitarian exemption fully achieves
its positive effects and to reassure humanitarian actors as well as those
in the private and financial sectors, since practices of over-compliance
and disengagement in the face of risk (de-risking) are common in this
context. While States reluctant to impose a standing humanitarian
exemption for this regime cite in particular fears of humanitarian
assistance being diverted, in particular to support or finance terrorism,
Resolution 2664 (2022) addresses these concerns through provider
due diligence measures and reporting procedures that promote
transparency®. France should make a firm commitment, as of now, to
support a standing renewal of the exemption for this sanctions regime
by making the other States aware of the benefits of such an exemption
and warning them of the consequences for the populations concerned
in the event of non-renewal (Recommendation 3).

19.In addition, the humanitarian exemption in Resolution 2664
(2022) only targets exclusion from the scope of the asset freezes and
not from all the sanctions imposed by the Security Council (travel bans,
arms embargoes, etc.). While this is the type of sanction that has been
reported to have the most negative impact on humanitarian action,
other sanctions can also have such an effect, particularly when they
areinterpreted broadly by the States required to apply them. Thisis the
case, for example, with arms embargoes, which very often also include
an obligation to prevent the supply of “technical advice, assistance
or training related to military activities™* This is interpreted by some
States to include the dissemination of international humanitarian
law to weapon bearers, which hampers the ability of the International
Committee of the Red Cross (ICRC), for example, to fulfil its mandate.
Similarly, these embargoes can have an impact on activities related to
combatting weapon contamination, in particular demining and the



elimination of explosive remnants of war, due to the difficulty, or even
impossibility, of transporting the necessary materials and equipment
(explosives, detonators, metal detectors, protective vests, etc). The
travel ban, for example, could hinder the transfer of combatants
injured in armed conflicts to the nearest medical facility, or delay it
if a derogation is requireds2. The CNCDH therefore recommends that
France support the extension of the humanitarian exemption as set
out in Resolution 2664 (2022) to all sanctions imposed by the Security
Council or its subsidiary bodies, in addition to asset freezes, and that
it encourage the other members of the Security Council to do the
same (Recommendation 4). France should also work to ensure that the
European Union delegation to the United Nations in New York defends
this position.

1.2. Associated risk mitigation and trans-
parency measures

20.In paragraph 3 of Resolution 2664 (2022), the Security Council
requests providers of humanitarian assistance to use “reasonable
efforts to minimize the accrual of any benefits prohibited by sanctions,
whether as a result of direct or indirect provision or diversion,
to individuals or entities designated by this Council or any of its
Committees” In so doing, it implicitly recognises that the individuals
or entities targeted by UN sanctions could, by virtue of their positions
or actions, benefit from the activities carried out by humanitarian
organisations, facilitated by the resolution, particularly when the
designated individuals or entities have de facto control of an area. This
recognition, which rules out a zero-tolerance approach to this risk, is a
real step forward= and gives precedence to the humanitarian rationale
overasecurityrationalewhichisinterpretedtoo narrowlys Facilitating
the delivery of humanitarian assistance or supporting other activities
that support basic human needs sometimes involves direct or indirect
exchanges with individuals or entities targeted by sanctions, from
which they may derive benefits. These result, for example, from fees
or taxes that humanitarian organisations have no choice but to pay
in order to be able to operate and have access to populations in need,
or from funds or goods transferred to organisations essential to the
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implementation of humanitarian programmes that are controlled by
those individuals or entities (such as hospitals, local service providers
orauthorities, e.g. payroll taxes or visa fees)®*. They can also result from
casesof diversion of aid without the knowledge of humanitarian actors
(such as the theft of @ humanitarian convoy), which are also covered
by Resolution 2664 (2022)*. To minimise the benefits prohibited by
sanctions®, providers relying on the humanitarian exemption are
encouraged to putsafeguardsin place,“including by strengthening risk
management and due diligence strategies and processes™®.

21.The diversion of funds or economic resources by designated
individuals or entities and the risk management and due diligence
procedures put in place, as well as any obstacles encountered in
applying the humanitarian exemption, are part of the information to be
transmitted within the framework of monitoring the implementation
of Resolution 2664 (2022). This monitoring is based on regular
briefings by the Emergency Relief Coordinator (ERC) (who heads the
Office for the Coordination of Humanitarian Affairs (OCHA)) to the
sanctions committees, which are responsible for assisting Member
States with fully understanding and implementing the humanitarian
exemption provided for in paragraph 1 of the resolution, and on the
Secretary General’s report on the “unintended adverse humanitarian
consequences of Security Council sanctions measures™°. The exchange
of information within this framework is intended to enhance
transparency and help create a stronger forum for dialogue, likely
to increase trust between the various actors involved. It is essential
that this dialogue is grounded in fact-based discussions and that the
promotion of a culture of reasonable risk managementin humanitarian
action does notcome at the expense of the benefits that the exemption
seeks to ensure. However, a number of potential difficulties relating to
reporting were raised during the hearings conducted by the CNCDH for
this opinion. These include the complexity of the information that may
be requested, confidentiality issues, and the risk of legal proceedings
whentheinformation transmittedislikely torelate tocriminal offences,
in particular terrorist financing offences, if these are not covered by
humanitarian exemptions®.Inaddition,itisnotalwayseasytoillustrate
the negative effects of sanctions, as they have a significant dissuasive
effect which encourages humanitarian organisations, where they can,



to design their programmes in such a way as to avoid stumbling blocks
with sanctions. More generally, it is essential that the burden of proof
for exemptions should not be placed solely on humanitarian actors,
that reporting should continue to be purely voluntary and that donors
should not require it when they fund a project.

22.Several Security Council sanctions committees have adopted
implementation assistance notices containing guidance on the
humanitarian exemption resulting from Resolution 2664 (2022)%. These
notices provide useful details on how this resolution relates to previous
resolutions governing the sanctions regimes for which they were
created, on providers,on theirresponsibilities and on the humanitarian
assistance included. They also invite Member States and providers to
make available any relevant information relating to the application of
the resolution, in particular the risk of diversion. With the exception of
the most recent implementation notices (DRC and South Sudan), the
implementation notices all use the term ‘derogation’ (or ‘exception’)
and thus do not help to clarify the distinction between situations in
which approval or notification is required (derogations) and those in
which it is not (exemptions)® However, other committees have not
yet adopted specific instructions or updated guidelines governing
the conduct of their work, or even published updated information on
the relevant pages®. The CNCDH recommends that France ensure that
the update of implementation assistance notices for Resolution 2664
(2022) of all Security Council sanctions committees or the guidelines
governing the conduct of their work is fully consistent with the cross-
cutting humanitarian exemption in Resolution 2664 (2022) and that all
publicly available information in this regard is updated accordingly
(Recommendation 5).

1.3. The need to coordinate with coun-
ter-terrorism measures

23.The link between Resolution 2664 (2022) and the measures
adopted by the Security Counciltocombatterrorism®, whichitregularly
describes as “one of the most serious threats to international peace
and security”, raises questions. It follows from the wording that the



A-2024-6 4 EN ¢ CNCDH ¢ Opinion on humanitarian exemptions

humanitarian exemption imposed applies to all asset freezes decided
by theSecurity Council®,including thosewith designationcriterialinked
to counter-terrorism. This is the case for asset freezes®® imposed by the
sanctions regime concerning Da’esh and Al-Qaida (1267/1989/2253)
and the regime targeting Al-Shabaab, expressly mentioned®, but also,
for example, for the regime regarding Yemen under Resolution 2140
(2014) or that resulting from Resolution 1636 (2005) in connection with
the attack in Beirut (Lebanon) in 2005. A humanitarian exemption is
also provided for asset freezes imposed under the sanctions regime
against the Taliban (Resolution 1988 (2011))*®. The CNCDH considers that
the humanitarian exemption in Resolution 2664 (2022) also applies to
the asset freezes imposed on the basis of Resolution 1373 (2001) and
other relevant thematic resolutions®, for which the Security Council
has established a Counter-Terrorism Committee (CTC), assisted by the
Counter-Terrorism Committee Executive Directorate (CTED), to monitor
the implementation of these resolutions. These resolutions’” require
the adoption of a whole other series of measures to counter terrorist
activities: in addition to the freezing of funds and the restriction on
making funds, financial assets or economic resources available to
individuals or entities designated as terrorists’ (even if not linked to a
specific terrorist act), States must, among other things, criminalise and
bring to justice individuals or entities involved in terrorist financing,
as well as other types of (non-financial) support constituting forms of
active or passive aid to terrorism (recruitment, incitement to commit
terroristacts, supply of weapons, acts associated with “foreign terrorist
fighters”, etc.)2

24.The CNCDH has already had occasion to highlight the obstacles
to humanitarian action resulting from the rigorous and indiscriminate
application of counter-terrorism legislation’3. However, the Security
Councilregularly reiteratesthatall measures taken by Member States to
combatterrorismmustcomplywiththeirobligationsunderinternational
law, including international humanitarian law, international human
rights law and international refugee law. In its Resolution 2462 (2019),
adopted underthe French Presidency, the Security Council states that it
“[u]rges States, when designing and applying measures to counter the
financing of terrorism, to take into account the potential effect of those
measures on exclusively humanitarian activities, including medical



activities, that are carried out by impartial humanitarian actors in a
manner consistent with international humanitarian law”4 The CNCDH
also notes the introduction of an “intentionality clause”, the aim of
which,accordingtothehearingsithasconducted,istopreventimpartial
humanitarian actors from being prosecuted under this resolution’s. It
observes, however, that the way in which certain States interpret the
terrorist offences imposed by Security Council Resolution 1373 (2001)
and other relevant resolutions continues, even today, to represent a
considerable obstacle to humanitarianaction carried outinaccordance
with humanitarian principles and international humanitarian law. This
is particularly the case with the offence of terrorist financing, which
can lead to the paradoxical situation where actions exempted under
Resolution 2664 (2022) could still be criminalised under criminal law?® or
be considered contrary to the international standards of the Financial
Action Task Force (FATF). Similarly, offences relating to other forms of
support for terrorism are sometimes used to penalise mere dialogue
with parties to an armed conflict designated as “terrorists”” or the
simple act of going to areas controlled by them.

25.The CNCDH recommends that France encourage the Counter-
Terrorism Committee (CTC) and its Executive Directorate (CTED) to
update the guidelines and technical guides for the implementation of
Security Council Resolution 1373 (2001) and other relevant resolutions
to take account of the benefits of Resolution 2664 (2022), in particular
by specifying that the latter applies to financial sanctions imposed by
the Security Council to combat terrorism (Recommendation 6). It also
recommends that it ensure that the relevant FATF recommendations?s,
in particular Recommendation 5 on the offence of terrorist financing,
Recommendation 6 on targeted financial sanctions related to
terrorism and terrorist financing, and Recommendation 8 on non-profit
organisations (NPOs)® make a clear reference to the humanitarian
exemption in Resolution 2664 (2022) or, where appropriate, incorporate
it, and that they better reflect other obligations under international
law, in particular international humanitarian law (Recommendation 7).
The CNCDH further recommends that France work to extend the
humanitarian exemption to all measures imposed by the Security
Council to combat terrorism, specifying that these measures should
not apply to humanitarian assistance and other activities that support
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basic human needs carried out in accordance with humanitarian
principles and, where applicable, international humanitarian law
(Recommendation 8). This extension would help to ensure the
effectiveness of the paradigm shift introduced by Resolution 2664
(2022) with regard to financial sanctions, promoting compliance with
international humanitarian law and the continuity of principled
humanitarian activities. More broadly, the CNCDH encourages France to
continue to ensure that Security Council resolutions, both geographic
and thematic, systematically recall that the measures Member States
have to adopt to implement the sanctions it decides on, or the counter-
terrorism measures it imposes, must comply with international law, in
particular international human rights law, international humanitarian
law and international refugee law (Recommendation 9).



2. Supporting the widespread use
of broad, cross-cutting and stan-

ding humanitarian exemptions in

the EU’s restrictive measures

26.EU Member States have delegated a large part of their powers in

the area of sanctions to the EU within the framework of the Common
Foreign and Security Policy (CFSP)®. EU sanctions, known as restrictive
measures, are adopted either in view of a situation in a given country
(geographic), or to target specific horizontal actions (thematic), such
as terrorism, cyberattacks, chemical weapons and human rights®. The
sanctions regimes adopted by the EU are commonly grouped into three
categories:

sanctions regimes that apply sanctions imposed by the United
Nations Security Council (known as ‘UN regimes’);

sanctionsregimeswhichapply sanctionsimposed by the Security
Council, but which include additional EU criteria or designations (so-
called ‘mixed regimes’);

sanctionsregimes adopted by the EU on its own initiative (known
as ‘autonomous regimes’).

27. TheEuropeanUnioninitiallyapplied the humanitarianexemption
disparately, incorporating it into UN sanctions regimes and mixed
regimes, but maintaining a case-by-case approach for its autonomous
sanctions regimes (2.1). Although humanitarian exemptions are
becoming increasingly widespread within the EU, there is currently no
cross-cutting, standing humanitarian exemption for all EU sanctions
regimes (2.2). The European Union has also recently introduced a
humanitarian clause for provisions aimed at harmonising criminal
offences and penalties for violations of its restrictive measures (2.3).

2.1. Disparate application of the humanita-
rian exemption within the European Union

28.0n 14 February 2023, the Council of the European Union swiftly
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introduced the humanitarian exemption provided for in Security
Council Resolution 2664 (2022) into its ‘UN’ sanctions regimes®. Since
then, the sanctions regimes imposed by the EU in accordance with the
Security Council’s decisions have included humanitarian exemptions
which reproduce the terms of the aforementioned resolution®.

29.A few weeks later, the EU Council endorsed this approach for
mixed regimes, taking the view that the humanitarian exemption to
asset freezes provided for in Resolution 2664 (2022) should also apply
in cases where the EU decides to adopt supplementary measures
on the freezing of funds and economic resources going beyond
those decided by the Security Council®. This extension of the UN
humanitarian exemption to the EU’s dozen or so mixed regimes is a
welcome development. It promotes consistency between regimes,
predictability and legal certainty. The introduction of the humanitarian
exemption in mixed regimes removes the need to distinguish between
individuals and entities referred to by United Nations sanctions and
those additionally designated by the European Union. The measures
relating to the freezing of funds and economic resources under
UN and EU mixed sanctions regimes thus include humanitarian
exemptions that faithfully reproduce the terms of Resolution 2664
(2022), targeting the same actors and activities. The extension of the
humanitarian exemption to the additional measures adopted by the
EU, over and above the obligations arising from that resolution, is
the result of its wish to provide a “clear framework for humanitarian
and economic operators®. It is also intended to send "a strong signal”
that “EU sanctions do not stand in the way of delivering humanitarian
assistance” to demonstrate “the EU’s steadfast determination to avoid
unintended negative consequences of sanctions on humanitarian
activities”, and to demonstrate the importance it attaches to “full
adherence to international law in [its] sanctions policy™®.

30.This signal was hardly as clear in the 35 autonomous sanctions
regimes of the European Union, and was even initially rather
contradictory, given that the vast majority of sanctions imposed by the
EU are based on the latter® Far from meeting the expectations created
by the extension of the humanitarian exemption to mixed regimes,
the European Union initially prioritised a case-by-case approach



for its autonomous sanctions regimes rather than a cross-cutting
approach® This approach assumes asking the following two questions
for each sanctions regime concerned: firstly, whether to introduce a
‘humanitarian exception’ and, if so, whether to opt for a derogation or
an exemption - these decisions should be taken by consensus between
Member States. However, in view of this being blocked by several
States®, including France, it was rarely possible to reach a consensus on
a humanitarian exemption until autumn 2023, the main solution being
that of a derogation. Several autonomous sanctions regimes have thus
beenrenewed without a humanitarian exemption being introduced, as
in the case of the regime relating to the situation in Myanmar/Burma®.
Furthermore, when an agreement has been reached on a humanitarian
exemption,ithasbeen muchmorelimitedinscopethanResolution 2664
(2022), eitherinitstemporal scope(asinthe case of the Syriaregime)®* or
inits material and personal scope (as in the case of the Moldova regime
ortheregime relating to Iran’s military support for Russia’s war against
Ukraine®). This fragmented approach is problematic in several respects.

31.Firstofall,itraises problemsintermsoflegal clarityand certainty,
aswellasoperational issues. Theexample of thesanctionsapplicable to
Maliillustrates the practical difficulty of implementing the distinction
between the various categories of EU sanctions regimes, which can
change rapidly over time. Initially, this sanctions regime was simply the
application,at EU Member State level, of the sanctions regime imposed
by Security Council Resolution 2374 (2017) against individuals and
entities obstructing the implementation of the 2015 Peace Agreement
and responsible for other acts threatening international peace and
security in the region. Following the coup in May 2021, the European
Union adopted additional restrictive measures against individuals
undermining thecompletion of the political transitionin Mali,including
obstructingtheelectionsorthetransferof powertoelected authorities,
thus transforming the sanctions regime relating to Mali into a mixed
regime®. Since March 2023, it has thus benefited from a humanitarian
exemption under the terms of Security Council Resolution 2664 (2022)%.
However, theimpossibility of extending the UN sanctionsregime, due to
alack of agreement within the Security Council, meant thatitnolonger
existed®, leaving only the sanctions imposed by the European Union.
In the space of a few years, the European sanctions regime relating to
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Mali has thus evolved from a UN regime to a mixed regime and then
to an autonomous sanctions regime®. In this context, it is difficult
to understand how humanitarian exemptions should be applied.
Differentiation by category of sanctions regime seems unsuitable in
practice as a basis for applying the humanitarian exemption.

32.This differentiated approach raises significant practical
challenges that add complexity to an already complicated legal
and operational environment for humanitarian actors in the many
contexts where sanctions are applied. The difficulties encountered in
the humanitarian response to the earthquake in Tirkiye and Syria on 6
February 2023, which only exacerbated an already disastrous situation
and the suffering of the population in Syria, are a case in point. A
number of sanctions regimes apply to the situation in Syria, although
notall of theminclude humanitarian exemptions. The sanctions regime
targeting the Islamic State (Da’esh) and Al-Qaida, which provides for
a two-year humanitarian exemption in accordance with Resolution
2664 (2022), the EU’s autonomous sanctions regime regarding Syria,
for which a humanitarian exemption has been introduced, but for an
initial period limited to six months¥ and the autonomous sanctions
adopted by the EU to combat terrorism, targeting in particular Kurdish
armed groups operating in Syria, which until recently® did not include
ahumanitarian exemption, overlap. In addition, there are the sanctions
adopted by certain States, including France,againstotherindividuals or
entities presentin Syria, which do not always provide for humanitarian
exemptions. Humanitarian actors and their partners must therefore
navigate betweendifferentsanctionsregimeswhich,whentheyprovide
for humanitarian exemptions, do not always have the same duration or
target the same actors even though they are on the same territory®.
Moreover, these exemptions generally only concern asset freezes and/
or restrictions on making funds and economic resources available,
as the other types of sanctions usually only include derogations, or
even no humanitarian exception at all. The absence of a cross-cutting,
standing humanitarian exemption to export restrictions imposed
by EU sanctions in particular has thus been criticised for preventing
humanitarian organisations from transporting to Syria some of the
materials needed to rebuild essential infrastructure®® or for delaying
such transport.



33.Humanitarian exemptions, which exclude from the scope
of sanctions the conduct necessary to facilitate the delivery of
humanitarian assistance and other activities that support basic human
needs, are always preferable to derogations. As mentioned above,
derogations are more restrictive, complex, time-consuming, dependent
onthepoliticalcontextofthesanctionsregimeinquestion,disconnected
from operational realities*®* and a source of legal uncertainty. They can
also have a harmful effect by giving the impression that humanitarian
actors are associated with or even subject to the control of, the states
that have granted them, which can have consequences for their safety
and their ability to operate. Providing for ‘multi-speed’ humanitarian
exemptions is not enough, however, to combat over-compliance
by economic operators, anxious to avoid contravening overlapping
sanctions regimes that are not identical or always convergent. They
can also have a chilling effect on humanitarian actors who, faced with
a labyrinth of different regimes and standards, are often tempted to
adopt single internal compliance procedures to ensure compliance
with all sanctions regimes, based on the most stringent regimes. The
difficulties caused by this fragmented approach, both in terms of legal
clarity and certainty and in practical terms, run the risk of rendering
humanitarian exemptions meaningless and ineffective.

34.Thesedifficultiesarealsodetrimentalintermsofpolicycoherence.
The fragmented approach and the challenges in reaching a consensus
within the EU Council in favour of humanitarian exemptions for
autonomous sanctions regimes are hardly compatible with the major
role played by the European Union and its Member States in developing
sanctions regimes that comply with international humanitarian
law and avoid or minimise negative consequences for humanitarian
action and personnel, as well as for non-targeted individuals*2 The
case-by-case approach initially adopted by the EU runs counter to
this principled stance, embodied in the fact that the majority of its
Member States co-sponsored Resolution 2664 (2022)*3. It also gives
the impression that humanitarian space is negotiable, whereas
humanitarian exemptions, far from being a political concession, are
essential to promote compliance with international humanitarian
law and create an environment conducive to principled humanitarian
action that meets the needs of populations and protects humanitarian
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personnel.

35.The CNCDH thus regrets that France, along with other Member
States, did not initially defend the widespread use of humanitarian
exemptions in the EU’s autonomous sanctions regimes, preferring
instead a case-by-case approach that mainly favours derogations. It
welcomesthechangeinFrance’s position, reflected inthecommitments
made as part of its new Humanitarian Strategy presented at the
National Humanitarian Conference on 19 December 2023. The desire
to listen to humanitarian actors about the constraints they encounter
and the willingness to respond to the phenomena of banks’ over-
compliance have led the Ministry of Europe and Foreign Affairs (MEAE)
to adopt a policy of providing greater support for the inclusion of
humanitarian exemptions in sanctions regimes*® In this strategy®,
France thus undertakes to work “towards the transposition of UNSC
Resolution 2664 into EU law and national legislation”, to continue
"the work of clarifying the content of sanctions with regard to the
adoption of humanitarian exemptions", in particular to ensure “the
harmonization of the language of the texts adopted by the United
Nations and the European Union™° and states that it “will implement
(..) the cross-cutting approach determined by the Council concerning
the introduction of humanitarian clauses into the EU’s autonomous
sanctions regimes”.

2.2. Towards the (still too measured)
widespread use of humanitarian exemp-
tions within the European Union

36.0n27November2023,the Council of the European Union changed
its position by introducing cross-cutting humanitarian exemptions
in ten of its autonomous sanctions regimes®’. It was determined to
“increase consistency and coherence” between EU sanctions and those
adopted by the Security Council as well as “ensure the continued timely
delivery of humanitarian assistance” and “support other activities
that support basic human needs” The EU Council thus considered
that it was necessary to introduce a humanitarian exemption to asset
freezes and restrictions on making funds and economic resources



available to designated individuals and entities in almost one third of
its autonomous sanctions regimes: those relating to Guinea, Tunisia,
Zimbabwe, Bosnia-Herzegovina, Myanmar/Burma, Burundi, Venezuela,
Nicaragua, Lebanon and in the thematic regime on cyberattacks.

37. The CNCDH welcomes this progress as a decisive step towards
the widespread use of humanitarian exemptions and a paradigm shift
for the European Union’s autonomous sanctions regimes. It is pleased
to note that these exemptions are based on the model of Resolution
2664 (2022), while extending its personal scope to other organisations
operating in partnership with the EU (the so-called «2664+ model»)*®,
In addition to these exemptions, there are derogation mechanisms
applicable to organisations and actors involved in humanitarian
activities that do not fall within the scope of these exemptions®. This
solution is based on two precedents: one month earlier, the European
Union created two new autonomous sanctions regimes for Sudan and
Niger, incorporating such an exemption.

38.Significantly, the European Union took a further step in February
2024 by introducing a similar humanitarian exemption into the
sanctions regime relating to counter-terrorism based on Security
Council Resolution 1373 (2001), albeit limited to an initial period of 12
months* This is a clear signal from EU Member States in favour of
humanitarian exemptions for the financial sanctions (asset freezes
and restrictions on making funds and economic resources available)
imposed tocombat terrorism. The CNCDH encourages France to use this
decisiontohelpconfirmthatthe humanitarian exemptioninResolution
2664 (2022) also applies, in the same way, to financial sanctions adopted
by States or regional organisations to combat terrorism on the basis of
United Nations Security Council Resolution 1373 (2001)*2.

39.Following this, @ humanitarian exemption was also introduced
into the EU’s sanctions regime with regard to human rights*3. It thus
reinforces not only the coherence between the various sanctions
regimes, but also between the very objective of this sanctions regime
adopted against individuals responsible for serious human rights
violations and the negative humanitarian consequences that could
result, in the absence of an exemption, for the rights and basic needs
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of civilians®. The humanitarian exemption is based on the 2664+
model’. However, political negotiations have led to certain natural
or legal persons (identified by an asterisk in the appendix) being
excluded from the scope of the exemption. The Council considers that
“in cases where the Council has determined that scrutiny by national
competent authorities is required due to a higher risk that funds or
economic resources provided would be misused for purposes other
than humanitarian assistance”, a derogation mechanism should
apply instead of the exemption®s. Most of the persons (natural or
legal) or entities targeted on this sanctions list, all Russian or linked
to Russian legal persons or entities, such as the Wagner group, have
thus been excluded. Even though the introduction of an exemption is
to be welcomed, and the solution reflects a political compromise, it is
regrettable that this exemption is only partial, which does not make
the regime any easier to understand or contribute to the coherence of
the objectives pursued.

40.These various developments represent definite progress in that
they expand the use and standardise humanitarian exemptions for EU
sanctions regimes, which can only benefit those in need and those who
work for them. The CNCDH welcomes this progress, which illustrates
the potential of the paradigm shiftintroduced by Resolution 2664 (2022)
in favour of preserving the humanitarian space based on compliance
with international law in order to protect and ensure the delivery of
assistance to populations. It notes, however, that the widespread use
of humanitarian exemptions within EU autonomous sanctions regimes
is still only partial, and that significant disparities remain.

41.Some autonomous sanctions regimes still do not include any
humanitarian exemptions. Thisis the case with the restrictive measures
relating to the situation in Belarus and its involvement in the Russian
aggression against Ukraine, those relating to the situation in Iran*
or those aimed at combatting the proliferation and use of chemical
weapons*® even though they include measures to freeze assets and
economic resources and restrictions on making them available to
targeted individuals.

42.Where humanitarian exemptions are included, their scope may



initially vary. The (personal) scope in terms of the actors eligible for
humanitarian exemptions is, for example, either modelled on that of
Resolution 2664 (2022), extended to other organisations linked to the
European Union (known as the 2664+ model’) or limited to a smaller
number of organisations. This is the case for the humanitarian
exemptions in the regimes against the Republic of Moldova, against
actionsjeopardising or threatening the territorial integrity, sovereignty
and independence of Ukraine or against “lran’s military support to
Russia’s war of aggression against Ukraine”. These cover only a limited
number of actors, namely only the “organisations and agencies which
are pillar-assessed by the Union and with which the Union has signed
a financial framework partnership agreement on the basis of which
[they] act as humanitarian partners of the Union™*. They therefore
exclude some of the NGOs covered by Resolution 2664 (2022).

43.Similarly, the material scope of the exemption sometimes uses
the same terminology as Resolution 2664 (2022), namely the provision
of fundsoreconomicresources“necessary toensure the timely delivery
of humanitarian assistance or to support other activities that support
basic human needs” oris limited to the provision of funds or economic
resources “necessary for exclusively humanitarian purposes™®. In
addition, some regimes only include an exemption to restrictions on
making fundsand economicresources available, with only aderogation
being provided for measures freezing funds and economic resources*?,
which requires (specific or general) authorisation from the competent
authorities of Member States.

44.The CNCDH also notes differences in the temporal scope of
humanitarian exemptions, the durations of which are sometimes
standing or aligned with that of the restrictive measures concerned*,
or more limited, as in the case of the Syria regime (six months, recently
extended to twelve months) or the counter-terrorism regime (twelve
months)*». However, the temporary nature and short (or even derisory)
duration of certain humanitarian exemptions place humanitarian
actors, their partners and economic operators in a very precarious
position, hardly in keeping with the spirit of Resolution 2664 (2022)*.
The “Frequently Asked Questions” (FAQ) published by the European
Commission on the humanitarian exemption in Syria*?s, while providing
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useful guidance for humanitarian actors®®, illustratesall the difficulties
thatalimited durationentails: they have to checkthatthe humanitarian
exemption on which they can rely has not expired and are encouraged
to align the duration of the contracts they enter into with that of the
exemption, which is incompatible with emergency humanitarian
operations.

45. The CNCDH therefore callsonthe European Unionandits Member
States to take a further step to ensure that humanitarian exemptions
become a systematic and standardised reflex for all European Union
restrictive measures. To that end, it recommends that France support
thewidespread use,by meansofacross-cuttingdecisionandregulation,
of broad and standing humanitarian exemptions for all existing asset
freezes and restrictions on making funds and economic resources
available (Recommendation 10). As other types of restrictive measures
can have a negative impact on humanitarian action and personnel,
the CNCDH further recommends that France support the extension of
the humanitarian exemption to all restrictive measures imposed by
the European Union (Recommendation 11). Such exemptions should
likewise be incorporated into all future EU restrictive measures. The
CNCDH also encourages France to useitsinfluenceto urgeits European
partners to support such a reinforced widespread use of broad and
standing exemptions (Recommendation 12).

46.Strengthening the common European framework for
humanitarian exemptions in restrictive measures® would facilitate
the activities of humanitarian actors on the ground and fundraising
from donors, provide greater protection for populations in need
and humanitarian personnel, and ensure better compliance with
international humanitarian law. However, the implementation of
restrictive measures falls within the competence of Member States,
with thesupportof the European Commission®. Itis therefore essential
that they apply and promote humanitarian exemptions within their
jurisdictions and that the European Union guidelines on sanctions*
currently being revised take full account of the progress made in
this area since Resolution 2664 (2022). The CNCDH recommends that
France help to ensure that these guidelines comply with international
humanitarian law and incorporate recent progress relating to



humanitarian exemptions in sanctions regimes. This progress in
humanitarian exemptions should also be incorporated into the
update of the European Commission’s guidance note on the provision
of humanitarian aid in compliance with EU restrictive measures®,
promoting a protective interpretation of all activities covered by
Resolution 2664 (2022) (Recommendation 13).

2.3. The welcome introduction of a huma-
nitarian clause in the context of the crimi-
nalisation of EU restrictive measures viola-
tions

47.Member States are responsible not only for implementing EU
restrictive measures, but also for identifying and prosecuting their
violation for which they must provide effective, proportionate and
dissuasive penalties. It is up to the competent authorities in Member
States to assess whether there has been a violation of the relevant
Councildecisionsandregulationsandtotaketheappropriate measures.
However, there are major differences in this respect. Considering
that these weaken the application and undermine the credibility of
the objectives pursued by the restrictive measures it imposes, the
European Union has just adopted a directive aimed at harmonising
the criminal definitions and penalties incurred for violations of its
restrictive measures, but also to limit their circumvention and ensure
that the individuals or legal entities responsible are held accountable
for their actions®*. Differences in the implementation of these
restrictive measures also expose humanitarian actors, their partners
and economic operators to a significant risk of unjustified legal action
if the humanitarian exemptions mentioned above are not applied
or if restrictive measures that still do not include such exemptions
are violated. It is therefore particularly welcome that Directive (EU)
2024/1226 expressly states that “[n]othing in paragraphs 1, 2 and 3
[relating to criminal offences in the event of a violation of the EU’s
restrictivemeasures]shallbeunderstoodascriminalising humanitarian
assistance for persons in need or activities in support of basic human
needs provided in accordance with the principles of impartiality,
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humanity, neutrality and independence and, where applicable, with
international humanitarian law”3?,

48.The CNCDH welcomes the inclusion of such a humanitarian
clause in the context of the criminalisation of EU restrictive measures
violations, which ensures, subject to transposition by Member States,
that humanitarian actors are excluded from the risk of criminalisation
under this Directive®. The inclusion of this clause in the operative
provisions of the directive and not just in its preamble®4 which
was contested during the negotiations, illustrates the European
Union’s desire to protect principled humanitarian action from the
negative consequences of sanctions and ensure their compliance
with international law, in particular international humanitarian law.
Although the absence of an express reference to Security Council
Resolution 2664 (2022) is regrettable, this clause draws inspiration from
it and helps to ensure consistency with the humanitarian exemptions
provided for in several EU restrictive measures®s and their widespread
use*,

49.Member States have until 20 May 2025 to transpose it into
national law and adopt the laws, regulations and administrative
provisions necessary to comply with it. The CNCDH recommends that
France seize the opportunity afforded by the transposition of Directive
(EU) 2024/1226 of the European Parliament and of the Council of 24
April 2024 on the definition of criminal offences and penalties for
the violation of Union restrictive measures in order to incorporate a
humanitarian exemption into the relevant national provisions and
encourage the other Member States to do likewise (Recommendation
14) Italsoreferstoitsotherrecommendationson thissubjectin section
3 of thisopinion. More broadly, France has a particular responsibility, as
a permanent member of the Security Council and given its influence
within the European Union, to ensure this progress in humanitarian
exemptions both within the Security Council and within the EU, and to
setan example by adopting the necessary measures at national level.



3. Adopting the relevant national
measures to achieve the ambitions
set out in Resolution 2664 (2022)

50.Like other UN Member States, France is required to analyse and,
where necessary, adapt its national law and other relevant measures
relating to asset freezes imposed by the Security Council to ensure
that France complies with the humanitarian exemption set out in
Resolution 2664 (2022). It also has to apply European Union law and
the humanitarian exemptions laid down for certain of its restrictive
measures, including within the framework of the transposition of
Directive (EU) 2024/1226 on penalties for violations of these measures.
More broadly, this analysis provides an opportunity to adopt the
national measures needed to achieve the ambition of the resolution to
protect the humanitarian space by helping to safeguard and promote
the continuity of humanitarian activities in areas in which individuals
or entities targeted by sanctions are operating, including for reasons
related to counter-terrorism. Achieving this ambition, in line with
France’s international commitments, requires both legislative changes
(3.1) and the strengthening of measures to integrate and support the
implementation of humanitarian exemptions, as well as the inclusion
of these measures in all relevant documents (guidelines, guides, etc)
and financing agreements (3.2).

3.1. The need to incorporate humanitarian
exemptions into national legislation

51.In  previous opinions, the CNCDH has already made
recommendations to amend the French Monetary and Financial Code
and the French Criminal Code to ensure compliance with international
humanitarian law and the protection of principled humanitarian
action®’. Such amendments seem all the more necessary in view of
the progress made on humanitarian exemptions in sanctions regimes
since the adoption of Security Council Resolution 2664 (2022) and the
objectives thus pursued. The aim of these legislative changes should be
to clarify how these exemptions are taken into account in the national
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context, to make it clearer what is expected of operators in terms of
their conduct, and to ensure that the relevant national provisions are
consistentin order to guarantee the effectiveness, at the national level,
of humanitarian exemptions imposed at the UN and European levels.
Two sets of provisions are particularly relevant here, relating firstly
to sanctions violations and secondly to criminal offences linked to
counter-terrorism, which are governed respectively by the Monetary
and Financial Code and the Criminal Code.

3.1.1. On sanctions violations

52.The humanitarian exemption set out in Security Council
Resolution 2664 (2022) and those arising from decisions and regulations
of the Council of the European Union concern measures freezing assets
and/or restricting the availability of funds or economic resources. In
France, these measures are governed in particular by the Monetary
and Financial Code (Chapter Il of Title VI of Book V). Violation of these
rules may result in disciplinary or criminal penalties. The purpose of
humanitarian exemptions is to allow actors who may be able to rely
on them not to be subject to such penalties. These humanitarian
exemptions are provided for in resolutions adopted under Chapter VII
of the United Nations Charter or in acts adopted pursuant to Article
29 TEU or Article 275 TFEU, on the basis of which the Minister for the
Economy may decide to freeze funds and economic resources in
accordance with the Monetary and Financial Code®®. Although thereis
noneedtoamendthe Codeonthispoint®9 ashumanitarian exemptions
are implicitly included*®, their express inclusion would help to improve
understandingoftheimplicationsforactorsconcerned(states, financial
and private bodies, humanitarian organisations), by sending a clear
signal that no legal action is taken against individuals or bodies that
comply with the conditions set out in these exemptions. In particular,
this would help to combat practices of over-compliance by economic
operators. The CNCDH thereforerecommends that thelegislatoramend
Chapter Il of Title VI of Book V of the Monetary and Financial Code
to insert a new article L. 562-1-1 expressly referring to humanitarian
exemptions, which could be worded as follows: “The provisions of
this chapter apply without prejudice to applicable humanitarian
exemptions intended to ensure the timely delivery of humanitarian



assistanceortosupportotheractivitiesthatsupportbasichumanneeds
carried out in accordance with humanitarian principles and, where
applicable, international humanitarian law” (Recommendation 15)
Such a provision could be introduced, for example, when transposing
the aforementioned Directive (EU) 2024/1226 on the definition of
criminal offences and penalties for the violation of Union restrictive
measures** It would help to protect persons (natural and legal) acting
in accordance with humanitarian exemptions, in particular banks and
financial institutions, including the AFD (French Development Agency),
from the risk of prosecution for violating such measures. In France, this
canresultincriminal penalties under the Monetary and Financial Code,
the Customs Code and the Criminal Code+,

53.The application of several provisions of Chapter Il of Title VI of
Book V of the Monetary and Financial Code would also be clarified by
introducing such a new article. This is particularly the case for Articles
L. 562-4 to L. 562-6 on the obligation to apply freezing measures, the
restriction on making funds or economic resources available and
the prohibition on circumventing these measures. Accompanied by
clear guidelines to this effect™3, this new article would send a distinct
signal to those subject to these obligations4, as well as to the bodies
responsible for overseeing them, that transactions necessary to ensure
the timely delivery of humanitarian assistance and to support other
activities that support basic human needs do not constitute a violation
of these provisions (provided that they are carried out in accordance
with the conditions set out in the humanitarian exemptions). The
CNCDH recommends that Articles L. 562-4, L. 562-5 and L. 562-6%> of the
Monetary and Financial Code beamendedto state that these provisions
apply subject to the applicable humanitarian exemptions set outin the
new Article L. 562-1-1 (Recommendation 16).

54.Article L.562-4-1 of the Monetary and Financial Code on the
obligations of the persons subject to it, to organise and put in place
internal procedures for the implementation of asset freezing measures
and restrictions on availability should specify, at the end of the first
paragraph, that they will ensure that the relevant humanitarian
exemptions are applied (Recommendation 17). This precision would
have the merit of clarifying the behaviour expected of operators by
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setting out in law the changes and obligations arising from Resolution
2664 (2022). The resolution targets both humanitarian actors and the
economic operators with whom they work to carry out their activities.

55.Inserting areference to humanitarian exemptions in Article L.562-
1-1, i.e. at the beginning of the aforementioned Chapter II, would also
cover measures to freeze funds and economic resources decided by
the Minister for the Economy jointly with the Interior Minister in order
to combat terrorism on the basis of Article L.562-2%® This would be
consistent with the interpretation that the humanitarian exemption
laid down by Resolution 2664 (2022) applies to all asset freezing
measures imposed by the Security Council, including those aimed at
combatting terrorism in accordance with Resolution 1373 (2001) and
other relevant resolutions.

56.For the sake of consistency and to promote the effective
implementation of the humanitarian exemptions imposed at the UN
and European levels, in particular by Resolution 2664 (2022), the CNCDH
also recommends that the legislator introduce an express reference to
humanitarian exemptions at the beginning of Chapter | of Title VI of
Book V of the Monetary and Financial Code on obligations relating to
anti-money laundering and counter-terrorist financing (AML/CFT). Such
aprovisioncould, forexample, bethesubjectofanewArticleL.561-1-1at
the top of Section 2 applying to persons subject to AML/CFT obligations
and could be worded in the same way as previously proposed: “The
provisions of this chapter apply without prejudice to applicable
humanitarian exemptions intended to ensure the timely delivery of
humanitarian assistance or to support other activities that support
basic human needs carried out in accordance with humanitarian
principles and, where applicable, international humanitarian law”
(Recommendation 18).

57.While it is indeed necessary to impose measures to curb
terrorist financing and anti-money laundering, this may impede the
conduct of humanitarian activities in compliance with international
humanitarian law and humanitarian principles, and thus hinder the
effectiveness of humanitarian exemptions. For example, the additional
due diligence measures imposed by Article L.561-10 of the Monetary



and Financial Code for transactions with countries designated by
the FATF or the EU as being exposed to a ‘high risk’ in terms of money
laundering and terrorist financing (ML/FT), may encourage banks or
financial institutions to disengage (derisking) in order to avoid the
risk of criminal penalties. They can thus make it more difficult to make
funds available to humanitarian organisations, despite the fact that
exemptions allow them to do so, while humanitarian needs in high-risk
ML/FT countries such as Myanmar/Burma and Syria are considerable.
The CNCDH therefore recommends that the aforementioned Article L.
561-10 be amended to specify that it applies “subject to Article L.561-
1-1”% on humanitarian exemptions, which it recommends be created
(Recommendation 19).

58 The CNCDH notes that, conversely, Article L.561-9 of the Monetary
and Financial Code provides for simplified due diligence measures in
cases where the risk of money laundering or terrorist financing is
low, particularly for certain types of customers, such as institutions
regulated within the European Economic Area or listed companies®.
It encourages the legislator to consider adding impartial humanitarian
organisations to the list of low-risk customers under this provision
(Recommendation 20)*°.

59.These various amendments to the Monetary and Financial
Code, together with the necessary accompanying measures, could
make a decisive contribution to the effectiveness of the humanitarian
exemptions arising from Security Council Resolution 2664 (2022)** and
the European regulations on restrictive measures, thereby protecting
the humanitarian space.

3.1.2. On offences related to counter-terrorism

60.Furthermore, adaptation of the Criminal Code is also essential
to ensure the consistency of the relevant national provisions and to
avoid the paradoxical situation where actions considered lawful under
the humanitarian exemptions provided for by the sanctions regimes
may be punishable under the provisions relating to terrorist offences.
The Criminal Code should be amended to introduce a humanitarian
exemption, based on the letter and spirit of Resolution 2664 (2022)*?,
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for terrorist offences defined in Articles 421-1 to 422-7 of the Criminal
Code (Title Il of Book V).

61.Changes to the Criminal Code are as necessary as they are
possible,soasnottoinvalidate the scope of Security Council Resolution
2664 (2022). The offences of ordinary law listed in the Criminal Code
constitute acts of terrorism “when they are intentionally connected
with an individual or collective undertaking with the aim of seriously
disturbing public order through intimidation or terror™3. Although this
moral element makes it possible in principle to exclude humanitarian
activities and other activities that support basic human needs carried
out in accordance with humanitarian principles and international
humanitarian law, this does not expressly follow from the law and
remains subject to the discretion of the prosecuting and sentencing
authorities. The circular issued in 2021 by the Ministry of Justice draws
the attention of prosecutors to the specific nature of the missions of
humanitarian organisations and their staff. It also gives examples of
activitiesthatshould beexcluded from theriskof criminal classification,
such as providing medical aid*4, “impartial humanitarian support for
civilian populationsinareas whereterrorist groups operate”or dialogue
with terrorist organisations, “provided that it does not constitute an
agreement intended to further a terrorist aim™ss. However, some of the
examples given raise questions*® and, from a normative point of view,
a circular does not provide the same legal certainty as a legislative
provision.

62.In addition, the offence of financing a terrorist undertaking, as
articulated in Article 421-2-2 of the Criminal Code, does not include the
same condition relating to intent (mens rea) as that mentioned above.
This is because it is not necessary for the finance provider to have
terroristintent, or for a specific terrorist act to have occurred, but only
for the beneficiary of the funds to have planned a terrorist offence®”.
Humanitarian organisations and personnel thus remain exposed to
the risk of prosecution on this basis if they provide sums of money or
economic resources to terrorist individuals or entities*® (which they
may be forced to do in order to carry out their operations)®¢. Although
the above-mentioned circular expresses the desire not to criminalise
the transfer of funds by a humanitarian organisation, there is still some



ambiguity*® and only a change to the Criminal Code would provide
protection from such prosecution.

63.0ne of the obstacles raised during the hearings conducted by
the CNCDH was that it cannot be ruled out that individuals within
‘lawful” humanitarian organisations may use their positions or funds to
committerrorist offences. However, the introduction of a humanitarian
exemptioninthe Criminal Code, for the purpose of conferring immunity
from criminal liability, and thus preventing prosecution, for impartial
humanitarian personnel and organisations, is by no means a blank
cheque. Immunity would not be absolute and could be excluded if the
conditions governing humanitarian exemptions within the meaning
of Resolution 2664 (2022) (relating to authorised conduct and the
humanitarianactorsand activities covered)are not metand theactsare
likely to be classified as criminal under Articles 421-1 et seq. It would not
prevent the national anti-terrorist prosecutor’s office, if it considered
that immunity should be excluded, from prosecuting natural or legal
persons on these grounds, and the judges from finding them criminally
liable. On the contrary, this humanitarian exemption is a key element
in ensuring compliance with international humanitarian law and
the conduct of principled humanitarian activities, as well as being
necessary to ensure consistency with Resolution 2664 (2022) and its
effectiveimplementation.Theintroduction of such anexemptionin the
Criminal Code by the legislator would send a strong signal promoting
the protection of humanitarian actors, for the benefit of people in
need. It would be consistent with Security Council Resolution 2462
(2019) which requires States to ensure that counter-terrorism measures
comply with their obligations under international law*, as well as
with Directive (EU) 2017/541*? according to which “[t]he provision
of humanitarian activities by impartial humanitarian organisations
(..) do not fall within the scope of this Directive [which establishes
minimum rules concerning terrorist offences]™®. France would thus
join the group of States that have already introduced a humanitarian
exemption in their criminal legislation, such as Australia* the United
Kingdom?s, Switzerland®¢, Chad*®”, Ethiopia*®, the Philippines*,
New Zealand¥° and Canada®?, illustrating that more and more States
recognise that these exemptions do not hinder their ability to combat
terrorism. Moreover, it could have an influence on other third countries
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that are still reluctant to adopt it.

64.Consequently, the CNCDH again recommends that the
Government change its position and that the legislator introduce a
humanitarian exemption in Title Il of Book IV of the Criminal Code
relating to terrorist offences*2 It points out that a provision with such
an objective was included in draft law no. 4354 on the preservation of
the humanitarian space? (new Article 422-8). The CNCDH considers
that this provision could be worded as follows: “Article 422-8. Impartial
humanitarian organisationsand their personnel may not be prosecuted
as perpetratorsof,oraccomplices to, the crimes and offences stipulated
in this Title, solely due to exercising their humanitarian activities and
other activities that support basic human needs” (Recommendation
21)74,

65.In addition, the CNCDH recommends that France encourage
States that have not already done so to incorporate the humanitarian
exemption of Security Council Resolution 2664 (2022) for asset freezing
measures into their respective national laws and to incorporate
humanitarian exemptions into their legislation on terrorist offences
(Recommendation 22).

3.2. The need to strengthen measures to
support the implementation of humanita-
rian exemptions

66.For the humanitarian exemption to be fully effective, it must
be known and understood by those who have to apply it, whether
they are humanitarian actors, private sector companies or public
authorities. In addition to the legislative changes mentioned above,
support measures (guides, guidelines, awareness-raising or training
initiatives, etc.) aimed at providing information about the existence of
humanitarian exemptions and their implications are essential for their
effective implementation and for changing practices.

67. Awide range of tools and information have been developed and
made available to inform the persons who are required to comply with



sanctions¥s, in particular asset freezes and restrictions on availability,
and also with anti-money laundering and counter-terrorism (AML/
CFT) standards*®, of their rights and obligations. However, they do not
take sufficient account of recent normative developments relating to
humanitarian exemptions and their practical and legal implications.
This is the case, for example, with the guide that deals specifically with
“derogations relating to humanitarian aid””’. Despite its title, the guide
makes a clear distinction between derogations, which require prior
authorisation,and exemptions,which exclude theapplication of certain
sanctions from the outset. However, it relies on outdated examples,
mentioning only the UN humanitarian exemption for Somalia or the EU
exemption for fuel in Syria. As a result, it is not currently in a position
to provide a clear understanding of the humanitarian exemptions
granted at the UN and European levels, although such a tool would be
particularly useful given the heterogeneous nature of theseexemptions
(inorder to combat practices of over-compliance and/or derisking). The
CNCDH recommends that this guide be updated without delay, with a
title change, and that it be regularly updated. The same applies to the
“Vade-mecum on sanctions and the financing of terrorism” adopted
by the Directorate General of the Treasury, in conjunction with the
Ministry of the Interior, concerning “humanitarian operations in
sensitive areas”, referring to countries under international sanctions or
areas where terrorist groups are active*®. This vade mecum should also
be updated to include humanitarian exemptions and to provide useful
keys to understanding what they entail, both for humanitarian actors
and for financial service providers (Recommendation 23)7°.

68.1t emerged from the hearings conducted by the CNCDH
that, although Resolution 2664 (2022) and the other humanitarian
exemptions already facilitate humanitarian action to support the basic
needs of people living in countries under sanctions, further efforts are
needed to help incorporate them so that they are fully integrated into
the relevant procedures and practices®*°.

69.Within humanitarian organisations, it is essential for project
managementteamsandthoseinchargeofriskmanagementprocedures
and control (linked to financing) to have a thorough knowledge of
international law, sanctions regimes, counter-terrorism measures and
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humanitarian exemptions so that these organisations can effectively
rely on these exemptions, in order to improve their ability to operate
in countries where entities and individuals targeted by sanctions are
based**. This knowledge is also needed to put in place or strengthen
risk management and due diligence processes aimed in particular
at minimising the benefits prohibited by sanctions, in accordance
with paragraph 3 of Resolution 2664 (2022), and to provide useful
information in this regard, in particular to donors. Support measures
from the State, in particular from the Crisis and Support Centre (CDCS)
or the Directorate General of the Treasury, are essential, especially as
the capacities of humanitarian organisations falling within the scope
of humanitarian exemptions vary greatly depending on their size and
resources. The practical guide published in January 2024 to facilitate
access to financial services for non-profit organisations (NPOs) that are
partners of the CDCS is, for example, good practice in this respect®®?
although it is based on gaps in the legislative framework previously
highlighted.

70.Private operators still do not know enough about humanitarian
exemptions, particularly in the industrial and commercial sector,
many of which are not sufficiently aware that they cover not only the
financialtransactionsandsupply of goodsand services of humanitarian
organisations, but also those of the economic operators with which
they collaborate. When they are better informed, as is more often the
case with financial service providers (such as banks), they indicate that
in the absence of changes to the applicable national legal framework
and the obligations to which they are subject on this basis, the
humanitarian exemptions imposed at UN and European level do not
provide sufficient reassurance to change their practices and operating
methods. However, itis theirresponsibility to be aware of humanitarian
exemptions that may apply to asset freezes and restrictions on
availability as imposed in particular by European regulations on
restrictive measures®s. Yet these exemptionsin no way exempt entities
subject to the Monetary and Financial Code from complying with the
due diligence obligations it imposes with regard to customers4, or the
obligations toreporttoand inform the competent authorities®®s, which
are necessary to ensure that financial transactions are not carried out
inviolation of sanctions or used to launder money or finance terrorism.



The integration of humanitarian exemptions into the Monetary and
Financial Code is therefore essential to clarify the conduct expected of
the entities subject toitand should be accompanied by the adaptation
of the relevant regulatory provisions®.

71.Humanitarian exemptions must also be incorporated into the
analysis framework and guidelines set by the national supervisory
authorities, which are responsible for guiding and, where appropriate,
penalising the undertakings subject to them. These authorities have
a particular responsibility to participate in their dissemination and
implementation and to fully integrate them into what they require of
the entities subject tothemintermsof compliance with the obligations
required for the implementation of asset freezing measures and AML/
CFT standards. In particular, the CNCDH recommends that the French
Prudential Supervision and Resolution Authority (Autorité de contréle
prudentiel et de résolution, ACPR), the body responsible for supervising
banks (and the insurance sector), update all the relevant guidelines,
including those adopted jointly with other authorities, such as the
Directorate General of the Treasury (Recommendation 24). For example,
the joint guidelines of the Directorate General of the Treasury and the
ACPR on the implementation of asset freezing measures, updated in
2021, make no mention of the humanitarian exemptions applicable at
thatdate,whichhavesincechangedsignificantly*®” Similarly, the ACPR’s
guidelines on the identification, verification of identity and knowledge
of customers*®® should be updated, in particular to promote a better
understanding by banks of the scope of the type of humanitarian
organisations that can benefit from humanitarian exemptions on
the basis of Security Council Resolution 2664 (2022) or the relevant
European regulations. It could be useful to base them on the guidelines
issued by the European Banking Authority (EBA) which, in addition to a
more detailed list of factors to be taken into account that may help to
reduce risks*®, expressly mentions humanitarian exemptions°.

72.This update should also provide an opportunity to adjust the
requirements in terms of risk assessment (AML/CFT)** according
to the types of non-profit organisations (NPOs), in particular in the
event where impartial humanitarian organisations are added to
the list of customers for which the Monetary and Financial Code
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provides simplified due diligence measures#2 At present, a significant
proportion of impartial humanitarian organisations operating in
or in relation with third countries are, to the contrary, subject to the
additional due diligence measures imposed by the Monetary and
Financial Code for countries classified as high ML/TF risk*. The national
risk assessment updated in 2023 by the Anti-Money Laundering and
Counter-Terrorist Financing Steering Committee (COLB), which for
the first time devoted a specific chapter to NPOs, considers that the
level of threat from terrorist financing is very high, particularly for
humanitarian organisations whose operations or financial flows
are directed towards risk areas where terrorist groups operate
However, as previously highlighted, this classification can hinder the
provision of funds to humanitarian organisations, even though this is
authorised by humanitarian exemptions. In the Humanitarian Strategy
of the French Republic (2023-2027), France emphasises the need for a
“robust risk control policy” for humanitarian aid, because it is provided
in crisis and conflict zones. However, it specifies that such a policy
"must remain flexible and not become a disproportionate obstacle to a
promptand effective humanitarian response". According to the COLB,
the flexible, "risk-based" approach adopted by the French authorities
pursues the objective of mitigating the risks that NPOs identified
as high risk for terrorist financing could be exploited by terrorist
entities “without limiting or discouraging the legitimate activities of
these organisations™®. While it considers that mitigation measures
(awareness-raising initiatives, supervision and control measures as
part of the projects financed by the CDCS and the French Development
Agency (AFD), etc) may reduce this risk and change the assessment of
residual vulnerabilities to terrorist financing from high to moderate, the
COLB limits it to non-profit organisations receiving public subsidies®.
The fact that NPOs carry out activities in countries subject to sanctions
which have a humanitarian exemption is not mentioned among the
criteria taken into account in assessing the level of risk. Furthermore,
the CNCDH notes a contradiction with the European Union’s supra-
national risk assessment (SNRA), which considers the risk for these
same actors to be low*® The CNCDH recommends that the COLB update
the national risk assessment in light of Resolution 2664 (2022) by
including humanitarian exemptions, pointing out that they also apply
to financial sanctionsimposed to combat terrorism and specifying how



these exemptions are to be taken into account in assessing the risk
level (Recommendation 25). In doing so, it could be useful for the COLB
to consult the humanitarian organisations concerned.

73.The CNCDH takes note of France’s intention to ensure that its risk
management policy does not disproportionately hamper the ability
of humanitarian organisations to operate rapidly and effectively.
Nevertheless, additional efforts are needed to ensure that this policy
effectively creates “an environment that is conducive to principled
humanitarian action”,in line with the recommendation made by the UN
Secretary General* and international humanitarian law. These efforts
should be determined in close consultation with the actors concerned.
Tri-sector dialogues (between the State, companies and humanitarian
organisations) are key to fostering a relationship of trust and a better
understanding of the legal and operational constraints faced by each
sector, as well as to a better taking into account of their respective
needs and expectations.

74.France has set up a communication channel to facilitate
exchanges with banks and NGOs, in order to combat banks’ over-
compliance practices and facilitate humanitarian organisations’
access to banking services (commonly referred to as the ‘State - Banks
-NGO dialogue’). Anumber of tools have been developed in this respect,
including the aforementioned practical guide of January 2024 on access
to financial services for NPOs. The guide refers to the humanitarian
exemptions (adopted up through its publication in January 2024) and
makes recommendations to NPOs in this regard, inviting them to
consider whether any exemptions (or derogations) are applicable to
theiractivitiesunder therelevantsanctionsregimesand toinform their
account-holding institutions of any changes related to the inclusion of
such exemptions. However, it does not contain any recommendations
aimed at the banks, apart from the interesting suggestion of creating a
contact point within each bank responsible for business relations with
the humanitarian sector*®, who should be easily identifiable. It also
does not contain any details on the implications of the exemptions
with respect to their obligations. At present, the documentation
available to the CNCDH suggests that humanitarian exemptions are
essentially understood as benefiting humanitarian organisations,
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whereas they also apply to economic operators, including banks.
Communication and awareness-raising measures to make it easier to
understand the importance and effects of humanitarian exemptions
should be aimed at all actors concerned, including the private sector,
in particular the banking sector, but also the industrial and commercial
sectors®y otherwise the exemptions will have insufficient impact on
over-compliance and derisking practices.

75.Awareness-raising measures should also be aimed at all relevant
competent state actors, in particular supervisory authorities and
institutional donors. Differences have been noted in this respect
betweenthevariousinstitutionaldonorsfinancing projectsincountries
subject to sanctions. The AFD’s new mechanism for monitoring
compliance with the sanctions regulations aimed at civil society
organisations, published in March 2024, does refer to humanitarian
exemptions. However, it only states that they can be used as a basis
for “adjusting” the obligation imposed by the regulations to screen the
final beneficiary populations in cases where the financing granted by
the AFD includes monetary transfers or the provision of goods with
an exploitable market value*? Nevertheless, France’s Humanitarian
Strategy hasreaffirmeditscommitmenttotheprincipleofnotscreening
the final beneficiaries of aid, in line with humanitarian principles. The
absence of screening should not, therefore, be conditional on the
humanitarian exemption (or falling into one of the other categories
adjusting this obligation as provided for by this mechanism). On the
contrary, the freezing of assets and the restriction on making funds
and economic resources available do not apply to the cases covered
by humanitarian exemptions. The amendments to the Monetary and
Financial Code suggested in this opinion would be particularly useful
to reassure institutional donors, which are among the legal entities
governed by public law that are subject to it. Furthermore, the CNCDH
reiterates its recommendation to abandon any screening clause
requiring humanitarian organisations receiving funding to select the
final beneficiaries of their actions***> (Recommendation 26). It also
recommends that contractual clauses reflecting the humanitarian
exemptions be introduced into contracts between institutional donors
and civil society organisations; these clauses should explicitly state
that measures freezing assets and restricting the availability of funds



andeconomicresources,includingintermsof counter-terrorism,do not
apply to humanitarian activities covered by the relevant humanitarian
exemptions (Recommendation 27). The AFD could also beinvolvedin the
dialogue between the State, banks and NGOs, as could the supervisory
authorities, such as the ACPR and the COLB, to facilitate exchanges
on the subject. These dialogue meetings should be organised on a
more regular and inclusive basis, in line with the commitments made
in the Humanitarian Strategy and should include reinforced terms of
reference on the integration of humanitarian exemptions.

76.Various types of additional measures are needed to raise
awareness of the scope and legal and practical effects of humanitarian
exemptions, in order to make them a reality and encourage their
effective implementation by all actors involved. It could be useful here
for France to draw inspiration from other States, in particular the OFAC
which, in addition to incorporating the humanitarian exemption of
Security Council Resolution 2664 (2022) at the national level through
general licences, provides numerous guidelines to make it easier for
those subject to US sanctions to use them. For example, the OFAC
provides guidance on its due diligence expectations for financial
institutions wishing to engage in activities authorised by these general
licences® The tri-sector approach and the guidance notes developed
by the Netherlands to reassure the private sector and clarify that it
is expected to comply with Resolution 2664 (2022) were also cited as
examples of good practice during the hearings conducted by the
CNCDH. The CNCDH recommends that France encourage dialogue
and exchanges of good practice with other States, in particular the
27 EU Member States, in order to promote a protective interpretation
of humanitarian action, and consistent and uniform implementation
of humanitarian exemptions (Recommendation 28). Exchanges of
good practices could also be organised on this subject with foreign
judges, in particular those from jurisdictions that have incorporated
humanitarian exemptions into their national law (for sanctions
measures and/or counter-terrorism legislation).

77.The December 2024 deadline for renewing the application of the
humanitarian exemption in Security Council Resolution 2664 (2022) to
the sanctions regime against Al-Qaida and Da’esh (1267/1989/2253) is
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an opportunity France must seize to strongly reaffirm its commitment
to preserving the humanitarian space and its support for standing
humanitarian exemptions in all asset freezing measures imposed by
the United Nations. France must also clearly support their extension to
other types of sanctions and their integration into the set of measures
imposed by the Security Council to combat terrorism in order to ensure
the effectiveness of the paradigm shift introduced by Resolution 2664
(2022). In this way, it will ensure that the implementation of financial
sanctions complies with international humanitarian law and preserves
the continuity of principled humanitarian activities. France must also
support the widespread use of broad and standing humanitarian
exemptions for all restrictive and counter-terrorism measures imposed
by the European Union, so that they form a coherent and consistent
whole. In doing so, the CNCDH recommends that France ensure the
systematicuse of the term ‘exemption’, thelegaland operational effects
of which are most in line with the objectives pursued, both in French
and in the other working languages of the bodies in which they are
discussed (Recommendation 29). France must also be consistent and
lead by example, in accordance with its commitments under the Appeal
forHumanitarian Action and its new Humanitarian Strategy, in order to
translate the progress made on humanitarian exemptionsinto national
law. This will thus enable all actors concerned to implement them in
full, for the benefit of humanitarian organisations and personnel and,
ultimately, of the people affected by armed conflicts or other crises.



CNCDH recommendations

Recommendation 1. The CNCDH recommends that France support
standing humanitarian exemptions, by encouraging their inclusion
or retention in all sanctions regimes and counter-terrorism measures
adopted at the UN, European and national levels, based at a minimum
on thecommon language of UN Security Council Resolution 2664 (2022).

Consolidating the essential paradigm shift introduced by UN Security
Council Resolution 2664 (2022) to preserve the humanitarian space

Recommendation 2: The CNCDH recommends that France vote in
favour of renewing the application of the humanitarian exemption in
Security Council Resolution 2664 (2022) to the sanctions regime against
Al-Qaida and Da’esh (1267/1989/2253), without attaching a time limit
to its application, and encourage the other members of the Security
Council to do likewise.

Recommendation 3: The CNCDH recommends that France make a
firm commitment, as of now, to support a standing renewal of the
humanitarian exemption for the sanctions regime concerning Al-Qaida
and Da’esh, by raising awareness of the benefits of such an exemption
and warning of the consequences for the populations concerned in the
event of non-renewal.

Recommendation 4: The CNCDH recommends that France support the
extension of the humanitarian exemption as set out in Resolution 2664
(2022) to all sanctions imposed by the Security Council or its subsidiary
bodies, in addition to asset freezes, and that it encourage the other
members of the Security Council to do the same.

Recommendation 5: The CNCDH recommends that France ensure that
the update of implementation assistance notices for Resolution 2664
(2022) of all Security Council sanctions committees or the guidelines
governing the conduct of their work is fully consistent with the cross-
cutting humanitarian exemption in Resolution 2664 (2022) and that all
publicly available information in this regard is updated accordingly.
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Recommendation 6: The CNCDH recommends that France encourage
the Counter-Terrorism Committee (CTC) and the Counter-Terrorism
Committee Executive Directorate (CTED) to update the guidelines and
technical guides for the implementation of Security Council Resolution
1373 (2001) and other relevant resolutions to take account of the
benefits of Resolution 2664 (2022), in particular by specifying that the
latter applies to financial sanctions imposed by the Security Council to
combat terrorism.

Recommendation 7. The CNCDH recommends that France ensure
that the relevant recommendations of the Financial Action Task Force
(FATF), in particular recommendation no. 5 on the offence of terrorist
financing, no.6 on targeted financial sanctions related to terrorism and
terrorist financing, and no. 8 on non-profit organisations (NPOs) make
a clear reference to the humanitarian exemption in Resolution 2664
(2022) or, where appropriate, incorporate it, and that they better reflect
other obligations under international law, in particular international
humanitarian law.

Recommendation 8 The CNCDH recommends that France work to
extend the humanitarian exemption to all measures imposed by the
Security Council to combat terrorism, specifying that these measures
should not apply to humanitarian assistance and other activities that
support basic needs carried out in accordance with humanitarian
principles and, where applicable, international humanitarian law.

Recommendation 9: The CNCDH encourages France to continue to
ensure that Security Council resolutions systematically recall that the
measures Member States must adopt to implement the sanctions it
decides on, or the counter-terrorism measures it imposes, must comply
with international law, in particular international human rights law,
international humanitarian law and international refugee law.

Supporting the widespread use of broad, cross-cutting and standing
humanitarian exemptions in the EU’s restrictive measures

Recommendation 10: The CNCDH recommends that France support the



widespread use of broad and standing humanitarian exemptions for
all existing and future European Union measures to freeze assets and
restrict the availability of funds and economic resources.

Recommendation 11 The CNCDH recommends that France support
the extension of the humanitarian exemption to all types of restrictive
measures imposed by the European Union.

Recommendation 12: The CNCDH recommends that France use its
influence toencourageits European partners to support the reinforced
widespread useof broad andstandingexemptionsinall of the European
Union’s restrictive measures.

Recommendation 13: The CNCDH recommends that France help to
ensure thatthe European Union’s guidelines on sanctions,as well as the
EuropeanCommission’sguidancenoteontheprovisionofhumanitarian
aidincompliance with EU restrictive measures, whichiscurrently being
revised, are consistent with international humanitarian law and take
full account of the progress made on humanitarian exemptions in EU
restrictive measures based on Security Council Resolution 2664 (2022).

Recommendation 14 The CNCDH recommends that France seize the
opportunity afforded by the transposition of Directive (EU) 2024/1226
of the European Parliament and of the Council of 24 April 2024 on the
definition of criminal offences and penalties for the violation of Union
restrictive measures in order to incorporate a humanitarian exemption
into the relevant national provisions and encourage the other Member
States to do likewise.

Adopting the relevant national measures to achieve the ambitions set
outin Resolution 2664 (2022)

Recommendation 15 The CNCDH recommends that the legislator
amend Chapterllof TitleVIof Book Vof the Monetaryand Financial Code
to insert a new article L. 562-1-1 expressly referring to humanitarian
exemptions, which could be worded as follows: “The provisions of
this chapter apply without prejudice to applicable humanitarian
exemptions intended to ensure the timely delivery of humanitarian
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assistance or to support other activities that support basic human
needs carried out in accordance with humanitarian principles and,
where applicable, international humanitarian law”.

Recommendation 16: The CNCDH recommends that the legislator
amend Articles L. 562-4, L. 562-5 and L. 562-6 of the Monetary and
Financial Code to state that these provisions apply subject to the
applicable humanitarian exemptions (referred to in the new Article L.
562-1-1).

Recommendation 17. The CNCDH recommends that the legislator
supplement Article L. 562-4-1 of the Monetary and Financial Code
by specifying that persons subject to the Code must ensure that the
relevant humanitarian exemptions are applied.

Recommendation18: The CNCDHrecommendsthatthelegislatoramend
Chapter | of Title VI of Book V of the Monetary and Financial Code to
include a provision expressly referring to humanitarian exemptions, for
example by creating a new article L.561-1-1 at the beginning of Section
2, which could be worded as follows: “The provisions of this chapter
apply without prejudice to applicable humanitarian exemptions
intended to ensure the timely delivery of humanitarian assistance or
to support other activities that support basic human needs carried out
in accordance with humanitarian principles and, where applicable,
international humanitarian law”.

Recommendation 19: The CNCDH recommends that the legislator
amend Article L. 561-10 of the Monetary and Financial Code to specify
that the additional due diligence measures that it imposes apply
“subject to Article L. 561-1-1” on humanitarian exemptions.

Recommendation 20: The CNCDH encourages the legislator to consider
adding impartial humanitarian organisations to the list of customers
with a low risk of money laundering or terrorist financing within the
meaningofArticle L.561-9 of the Monetary and Financial Code providing
for simplified due diligence measures.

Recommendation 21: The CNCDH recommends that the legislator



introduce a humanitarian exemptioninTitle Il of Book IV of the Criminal
Code relating to terrorist offences, by adding an article 422-8 which
could be worded as follows: “Impartial humanitarian organisations
and their personnel may not be prosecuted as perpetrators of, or
accomplices to, the crimes and offences stipulated in this Title, solely
due to exercising their humanitarian activities and other activities that
support basic human needs”.

Recommendation 22: The CNCDH recommends that France encourage
States that have not already done so to incorporate the humanitarian
exemption of Security Council Resolution 2664 (2022) for asset freezing
measures into their respective national laws and to incorporate
humanitarian exemptions into their legislation on terrorist offences.

Recommendation 23: The CNCDH recommends that the Directorate
General of the Treasury update without delay, and continue to do so
on a regular basis, the “Guide on derogations regarding humanitarian
aid” (including by amending its title) as well as the “Vvade mecum on
sanctions and the financing of terrorism concerning humanitarian
operations in sensitive areas”, in order to take full account of
humanitarian exemptions, help disseminate them and provide useful
keys to understanding what they entail, both for humanitarian actors
and for economic operators.

Recommendation 24 The CNCDH recommends that the French
Prudential Supervision and Resolution Authority (Autorité de contréle
prudentiel et de résolution, ACPR) and other competent supervisory
authoritiesupdatealltherelevant guidelinesrelating to the obligations
to be met for the implementation of asset freezing measures and anti-
money laundering and counter-terrorism (AML/CFT) standards, in order
to help disseminate and implement the humanitarian exemptions and
fully integrate them into that which is required of the undertakings
subject to them.

Recommendation 25: The CNCDH recommends that the Anti-Money
Laundering and Counter-Terrorist Financing Steering Committee
(COLB) update the national risk assessment in light of Security Council
Resolution 2664 (2022) by including humanitarian exemptions, pointing
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out that they also apply to financial sanctions imposed to combat
terrorism and specifying how these exemptions are to be taken into
accountin assessing the risk level.

Recommendation 26: The CNCDH recommends that France abandon
any screening clause requiring humanitarian organisations receiving
funding to select the final beneficiaries of their actions.

Recommendation 27 The CNCDH recommends that contractual
clauses reflecting the humanitarian exemptions be introduced into
contracts between institutional donors and civil society organisations
which explicitly state that measures freezing assets and restricting
the availability of funds and economic resources, including in terms of
counter-terrorism, do not apply to humanitarian activities covered by
the relevant humanitarian exemptions.

Recommendation 28 The CNCDH recommends that France encourage
dialogue and exchanges of good practices with other States, in
particular the 27 EU Member States, in order to promote a protective
interpretation of humanitarian action and consistent and uniform
implementation of humanitarian exemptions.

Recommendation 29: The CNCDH recommends that France ensure
the systematic use of the term “exemption”, the legal and operational
effects of which are most in line with the objectives pursued, both in
French and in the other working languages of the bodies in which they
are discussed.
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Pauline ENNOUCHY, Head of the Sanctions Office, Department for
Sanctions and the Prevention of Financial Crime, Multilateral Affairs
and Development Department, Directorate General of the Treasury.
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Margaux GUILLMOT, Deputy Head of the Office for Combatting
Organised Crime, Terrorism and Money Laundering, Criminal Affairs
and Pardons Directorate (DACG).

Humanitarian actors:

Sarah BOURGOIS, ‘European Union’ advocacy assistant for the
Norwegian Refugee Council (NRC) Europe office

Tristan FERRARO, Senior Legal Adviser, Legal Division, International
Committee of the Red Cross (ICRC), Geneva

Léa GAUTHIER, Humanitarian Advocacy Adviser, Médecins du Monde
(MdM)
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Julie HOTTE, lawyer, intersection legal department, Médecins Sans
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Lise SALAVERT, Humanitarian Advocacy Manager, Humanité & Inclusion
(H1)

Bérénice VAN DEN DRIESSCHE, Senior Humanitarian Policy and
Advocacy Adviser, NRC.

Academics:

Julien ANTOULY, doctoral student, Nanterre Centre of International Law
(CEDIN), University of Paris Nanterre

Charlotte BEAUCILLON, Professor of Public Law, University of Lille.

Professionals in the banking sector:

Mustapha BOUZIZOUA, expert in the implementation of permanent
control mechanisms for non-financial risks and anti-money laundering
and counter-terrorist financing (AML/CFT)

Olivier MORLET, expert in the implementation of permanent control
mechanisms for non-financial risks and AML/CFT

Dominiqgue ROUQUAYROL DE BOISSE, Head of Legal Affairs and
Compliance, Fédération bancaire francaise (FBF).
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Figure 1: diagram comparing the number of sanctions imposed in
particular by the United States, France and the European Union
between December 2021 and August 2022.

Source: Castellum.Al (last updated on 15 August 2022), available on the
Atlantic Council website www.atlanticcouncil.org/blogs/econographics/
global-sanctions-dashboard-sanctioning-soars-across-the-board/.



http://www.atlanticcouncil.org/blogs/econographics/global-sanctions-dashboard-sanctioning-soars-across-the-board/
http://www.atlanticcouncil.org/blogs/econographics/global-sanctions-dashboard-sanctioning-soars-across-the-board/

A-2024-6 4 EN ¢ CNCDH ¢ Opinion on humanitarian exemptions

New Additions to OFAC Sanctions Lists by Year
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Figure 2:diagram illustrating the increase in the number of sanctions
imposed by the US. Department of the Treasury’s Office of Foreign

Assets Control (OFAC).
Source: Gibson Dunn, «2023 Year-End Sanctions and Export Controls Update”,
“New Additions to OFAC Sanctions Lists by Year», 7 February 2024, available
at www.gibsondunn.com/wp-content/uploads/2024/02/2023-year-end-

sanctions-and-export-controls-update.pdf.
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The evolution of sanctions regimes from 2000 until today
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Figure 3:diagram illustrating the overall increase in the number
of sanctions regimes imposed by the European Union and their sum

between 2000 and 2024.
Source: EU sanctions tracker, last updated in June 2024, available at https://

data.europa.eu/apps/eusanctionstracker/.
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Figure 4: diagram showing the number of active listings of
individuals (in blue) and entities (in red) by year, based on the date a
listing first appeared in the consolidated lists. Individuals sanctioned
with asset freezes and travel bans are counted only once to produce

the actual number of natural persons.
Source: EU sanctions tracker, last updated in June 2024, available at https:.//

data.europa.eu/apps/eusanctionstracker/.
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Appendix 3: Glossary

Humanitarian derogation: a provision in a sanctions regime that
allows an action, which would otherwise be prohibited by sanctions,
to be carried out for humanitarian purposes provided that prior
authorisation is obtained from the competent national authority (or,
in case of emergency, subject to notification), under the conditions set
outin the applicable sanctions regime.

Humanitarian space: this concept, which has no legal definition,
can be understood as “a symbolic space in which there is freedom
to conduct operations, and where working methods and respect for
principles preserve the flexibility, independence, and impartiality
that are necessary in humanitarian action. It exists to provide people
affected by crises with security and protection, and to provide them
with access to the aid that is essential to their survival” (definition
proposed by Groupe URD) or as including “access by humanitarian
actors to affected areas and populations affected by crises, their
working conditions in accordance with humanitarian principles
(humanity, impartiality, neutrality and independence), and access by
the populations themselves to the basic services necessary for their
survival and protection” (definition used by Coordination Sud).

Humanitarian exception: a term that generically refers to a provision
in sanctions regimes that provides for specific conditions for allowing
an action, which would otherwise be prohibited by the sanctions, to
be carried out for humanitarian purposes, whether derogations or
exemptions.

Humanitarian carve-out or exemption: a provision which states that
an obligation or restriction arising from a sanctions regime does not
apply to humanitarian action and/or other activities that support basic
human needs** and thus exempts the actors concerned from having
to obtain authorisation or from informing the competent national
authority. Thetermisalsousedtorefertoaprovisiondesignedtoensure
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that terrorist offences do not apply to humanitarian action and other
activities that support basic human needs carried out in accordance
with humanitarian principles and, where applicable, international
humanitarian law, thereby conferring(non-absolute) criminal immunity
on impartial humanitarian personnel and organisations.

Counter-terrorism measures: measures adopted at international,
regional or national level to combat terrorist activities, including the
freezing of funds and restrictions on making funds, financial assets or
economic resources available to individuals or entities designated as
terrorists, and the criminalisation of the financing of terrorism as well
as other types of support constituting forms of active or passive aid
to terrorism (recruitment, incitement to commit terrorist acts, supply
of weapons, travel to a State other than their State of nationality or
residence for the purpose of perpetrating, planning or preparing, or
participation in, terrorist acts or providing terrorist training, etc.).

Sanctions regimes: coercive measures (known as restrictive measures
in the European Union) adopted by the competent body of an
international organisation, regional organisation or State against
natural or legal persons or entities, to encourage them to change their
behaviour. These measures may include financial sanctions, restrictions
on the import and export of certain resources or goods, embargoes on
arms or related equipment, restrictions on admission (visa or travel
bans), etc.

Financial sanctions: measures including the freezing of assets and
restrictions on making funds and economic resources directly or
indirectly available to an individual or entity designated by the
competent authority.



End notes

1. See appendix 3 for a definition of humanitarian space.

2.Sanctions are also adopted by regional organisations (such as the European Union) or
by States (in particular the United States).

3. In view of the undesirable effects of general economic and trade sanctions on
civilians, particularly those imposed during the first Gulf War, the Security Council is
now essentially adopting restricted and targeted measures. These can nonetheless
have negative humanitarian consequences (Report of the Secretary-General of the
United Nations of 8 September 2023, Implementation of Security Council resolution
2664 (2022),5/2023/658).

4. IHL is specifically designed to govern armed conflict situations.

5.In this regard, see the above-mentioned report of the Secretary-General (S/2023/658),
which notes the direct effects of sanctions (by the very fact of their existence) and
their indirect effects, in particular as a result of overcompliance or disengagement
(de-risking) practices in the face of the potential risks they entail (e.g. prosecution for
violations of sanctions measures).

6. United Nations Security Council, Resolution 2664 (2022) of 9 December 2022, General
issues relating to sanctions, S/RES/2664 (2022), preamble paragraph 1o0.

7. With the exception of the sanctions regime provided for in Resolutions 1267 (1999),
1989 (2011) and 2253 (2015) concerning Islamic State in Irag and the Levant (Da’esh),
Al-Qaida and associated individuals, groups, undertakings and entities (hereinafter
“1267/1989/2253 regime” or “Da’esh/Al-Qaida regime”), for which the exemption applies
for two years only.

8.CNCDH, Avis surla proposition de loi relative a la préservation de I'espace humanitaire
[Opinion on the draft law concerning the preservation of humanitarian space],
Plenary Assembly of 25 November 2021, JORF no. 0283 of 5 December 2021, text no.
199, recommendation no. 9; CNCDH, Avis sur le respect et la protection du personnel
humanitaire [Opinion on respect for and protection of humanitarian personnel],
Plenary Assembly of 14 December 2020, JORF no. 0307 of 20 December 2020, text no.
86, recommendation no. 7. In the same vein, concerning counter-terrorism measures,
see: CNCDH, Avis sur I'incidence de la législation relative d la lutte contre le terrorisme
sur I'action humanitaire [Opinion on the impact of counter-terrorism legislation on
humanitarian action], Plenary Assembly of 2 October 2018, JORF no. 0238 of 14 October
2018, text no. 97, recommendation no. 11.

9. The draft resolution, presented by Ireland and the United States, was cosponsored
by a number of States and adopted with 14 votes in favour and one abstention (India).

10. The humanitarian principles of humanity, impartiality, neutrality and independence
were adopted in their current form at the 20th International Conference of the
Red Cross in 1965 and reaffirmed as the basis of humanitarian action, regardless of
the circumstances of an armed conflict (see in particular the UN General Assembly
Resolution of 19 December 1991, Strengthening of the coordination of humanitarian
emergency assistance of the United Nations (A/RES/46/182) and Resolution A/
RES/48/114 of 17 December 2003, which added the principle of independence). These
principles, regularly reaffirmed by the General Assembly, were incorporated into the
Core Humanitarian Standard on Quality and Accountability adopted in 2015. IHL refers
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onlytotheprinciples of humanity and impartiality (see Article g of the first three Geneva
Conventions of 1949 and Article 10 of the fourth Geneva Convention and Article 18 of
the 1977 Additional Protocol Il to the Geneva Conventions relating to the Protection of
Victims of Non-International Armed Conflicts).

11. Article 25 &1 of the Universal Declaration of Human Rights of 1948. See also, among
others, Article 11 of the 1966 International Covenant on Economic, Social and Cultural
Rights.

12. CNCDH, Opinion on respect for and protection of humanitarian personnel, 2020,
op.Cit.

13. Humanitarian actors can be perceived as agents or defenders of the sanctions
imposed by the UN (Report of the Secretary-General, S/2023/658, op. cit., §28).

14. According to the Office for the Coordination of Humanitarian Affairs (OCHA), one
third of people in need of humanitarian assistance in 2023 lived in countries where
UN sanctions were in force, representing (as of 10 August 2023) 67% of the total
humanitarian appeals for 2023 (Report of the Secretary-General S/2023/658, op. cit,, §2).
In addition to the sanctions adopted by the UN, there are also sanctions adopted by
other organisations or individual states.

15. See the diagrams reproduced in appendix 2 of this opinion.

16. According to OCHA’s Global Humanitarian Overview 2024 published on 1 December
2023, almost 300 million people worldwide will require humanitarian assistance and
protection in 2024, due to conflicts, climate emergencies and other drivers.

17. The binding nature of Resolution 2664 (2022) derives from Article 25 of the United
Nations Charter, which requires Member States to accept and implement the decisions
of the Security Council in accordance with the Charter. The decision-making authority
of this resolution derives from the language used (“decides”) and the reference to
Chapter VIl of the Charter.

18. In its aforementioned 2018 opinion on the impact of counter-terrorism legislation
on humanitarian action, the CNCDH mentioned Resolution 1916 (2010) (§5) as an
interesting example of a sectoral humanitarian exemption based on the status of
actors. This exemption, limited in time, was replaced by a standing exemption through
Resolution 2551 (2020) (§22), reaffirmed by Resolutions 2607 (2021) (§37) and 2662 (2022)
§28.

19.See Resolution 2615 (2021) (§1), which represented areal turning point that facilitated
the adoption of Resolution 2664 (2022).

20. Resolution 2653 (2022), §10.

21. Corrections have, however, sometimes been made in certain translations of EU texts
(see the corrigendum to Decision (CFSP) 2023/338 or that to Decision (CFSP) 2023/726
published in the Official Journal of the EU, which replace the term “derogation” with
‘exemption’in their French versions).

22. In several regimes, the absence of a response from the competent authority to an
authorisation request, during a certain period of time, constitutes acceptance of the
derogation.

23. See _customary rule 55 on Access for Humanitarian Relief to Civilians in Need,
applicable to both international and non-international armed conflicts, and its
commentary, in the 2005 ICRC study, available at https//ihl-databases.icrc.org/en
customary-ihl/rules. See also_customary rule 56 on the Freedom of Movement of



https://www.unocha.org/publications/report/world/global-humanitarian-overview-2024-enarfres
http://publications.europa.eu/resource/cellar/16c7f47d-cecb-11ee-b9d9-01aa75ed71a1.0001.03/DOC_1
https://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=OJ:L_202490108
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule55
https://ihl-databases.icrc.org/en/customary-ihl/rules
https://ihl-databases.icrc.org/en/customary-ihl/rules
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule56

Humanitarian Relief Personnel.

24. See for example Article 70 §2 of the Protocol Additional to the Geneva Conventions
of 12 August 1949 and relating to the Protection of Victims of International Armed
Conflicts of 8 June 1977, which states that not only the parties to the conflict, but also
“each High Contracting Party” shall authorise and facilitate the “rapid and unimpeded
passage” of humanitarian relief. Similarly, in its resolutions on protection of civilians
in armed conflict, the Security Council “calls upon all parties concerned, including
neighbouring States, to cooperate fully” to ensure “safe and unimpeded access” of
humanitarian personnel to civilians in armed conflicts (see Resolution 1296 (2000) of
19 April 2000, S/RES/1296 (2000), §8 or Resolution 2417 (2018) of 24 May 2018, S/RES/2417
(2018), 84.).

25. For example, prior to the adoption of Resolution 2664 (2022), for the UN sanctions
regime relating to Da’esh and Al-Qaida, requests for derogations to asset freezes could
only be submitted for the “basic expenses” or the “extraordinary expenses” referred to
in §84 of Resolution 2610 (2021) of 17 December 2021 (S/RES/2610 (2021)).

26. Predictability and legal certainty are enhanced by the cross-cutting and standing
nature of the humanitarian exemption in Resolution 2664 (2022), which limits the
fragmentation associated with the different scopes and timeframes of the sanctions
regimes.

27. The resolution also has other limitations, which are outlined in section 1 of this
opinion.

28.See appendix 2.

29. Resolution 2664 (2022), paragraph 9 of the preamble.

30.See thespeech by the President of the French Republic to the United Nations General
Assembly on 22 September 2020. As Ireland’s representative pointed out, more than 40
Member States co-sponsored the resolution “demonstrating (..) that the commitment
to protecting the humanitarian space is a global concern” (Security Council meeting of
9 December 2022, S/PV.9214, p. 4).

31. CNCDH, Opinion on the impact of counter-terrorism legislation on humanitarian
action, 2018, op. cit.

32. The US. Department of the Treasury’s Office of Foreign Assets Control (OFAC)
incorporated the humanitarian exemption provided for in Resolution 2664 (2022) at
national level from December 2022, by amending the general licences authorising a
particular type of transaction for a category of individuals without the need to apply
foralicence. See frequently asked questions (FAQ) 1105. What actions did OFAC take to
implement the United Nations Security Council Resolution (UNSCR) 2664 of December
90,2022 relating to a new UN sanctions exception for humanitarian assistance?.

33. Government, SHRF (2023-2027), p. 9, available at https//www.diplomatie.gouv.fr/
en/french-foreign-policy/emergency-humanitarian-action/humanitarian-strategy-of-
france-2023-2027/.

34.See also the Call for Humanitarian Action, initiated by France (jointly with Germany),
aimed at mobilising the international community to improve the implementation
of international humanitarian law and humanitarian principles and to preserve the
humanitarian space: France Diplomatie, “Call for Action”, joined by 53 signatories
(December 2023), available at https//www.diplomatie.gouv.fr/en/french-foreign-
policy/france-and-the-united-nations/multilateralism-a-principle-of-action-for-france/
the-call-for-humanitarian-action/.
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35. With the exception of the sanctions regime concerning Da’esh and Al-Qaida, for
which the exemption is limited to two years.

36. The humanitarian exemption also applies “to all future asset freezes imposed or
renewed by this Council in the absence of an explicit decision by this Council to the
contrary” (Resolution 2664 (2022), §4).

37.Resolution 2664 (2022), 8§1.

38. See in this respect the recommendation made by a global advisory board of high-
level leadersand experts convened by the ICRC,according to which sanctionsrestricting
the export or import of information and communication technologies (ICTs) should
include specific humanitarian exemptions for ICT equipment and services necessary
to ensure the operation, functioning, maintenance and safety of medical services, as
well as the timely delivery of humanitarian activities or other services essential to meet
the basic needs of civilian populations ( Final Report of the ICRC Global Advisory Board
on Digital Threats during Armed Conflicts, Protecting Civilians Against Digital Threats
During Armed Conflict: Recommendations to states, belligerents, tech companies, and
humanitarian organizations, September 2023, recommendation 13, pp. 13-14).

39. Resolution 2664 (2022), 81.

40. The humanitarian exemption required to ensure compliance with IHL is not
conditional on its applicability: it applies both to situations of armed conflict, to
which IHL applies, and to other situations, making it possible to cover, for example,
earthquakes, floods or other natural disasters taking place in areas in which individuals
or entities on sanctions lists are operating, such as in Syria or Libya.
41.Theresolutionfocusesonemergency humanitarianassistanceandalsoencompasses
other more sustainable response activities.

42. Resolution 2664 (2022), 8§1.

43. Resolution 2664 (2022), §4: “Emphasizes that where paragraph 1 of this resolution
[setting out the humanitarian exemption] conflicts with its previous resolutions,
paragraph 1 shall supersede such previous resolutions to the extent of such conflict
(.. and decides [that it] shall apply with respect to all future asset freezes imposed or
renewed by this Council in the absence of an explicit decision by this Council to the
contrary”.

44. For the conduct of humanitarian activities in Afghanistan, the humanitarian
exemption in Resolution 2615 (2021), whose wording is broader, but which only covers
sanctions related to the Taliban, thus coexists with the cross-cutting humanitarian
exemptionin Resolution 2664 (2022), which targets the Al-Qaidaand ISIL/Da’esh regimes.
See: Dustin A. LEWIS, Radhika KAPPOR and Naz K. MODIRZADEH, «Resolution 2664 (2022)
and Counterterrorism Measures: An Analytical Frame for States», March 2024, Harvard
Law School Program on International Law and Armed Conflict (HLS PILAC).

45. Resolution 2664 (2022), §2.

46. The Security Council does not specify whether the humanitarian exemption will, as
appropriate, be renewed for the same two-year period, for a different period or on a
permanent basis.

47.The adoption of such a resolution requires the affirmative vote of nine members of
the Security Council, without one of its permanent members exercising its right of veto
(Article 27 of the United Nations Charter).

48.See in particular section 2 of this opinion on EU sanctions.

49. The current limited duration of the humanitarian exemption for this regime is
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not such as to offer sufficient assurances and guarantees to private sector actors to
abandon these de-risking practices.

50. See point 1.2. below in this regard.

51. See in this regard Resolutions S/RES/2610 (2021) §1 c) (Al-Qaida/Da’esh regime), S/
RES/2662 (2022) §10 (Al-Shabaab regime), S/RES/2255 (2015) §1 ¢) (1988 Taliban regime) or
S/RES/2036 (2012) §22 (Yemen regime).

52. See the Secretary-General’s report $/2023/658, op. cit, §36, which notes that in cases
of emergency, sanctions committees generally allow for post facto notification to
avoid the need for prior approval.

53. It echoes the risk-based approach adopted by the Financial Action Task Force (FATF).
54. See: Radhika KAPPOR, Dustin A. LEWIS and Naz K. MODIRZADEH, «An interpretive
Note for U.N. Member States on Security Council Resolution 2664 (2022)», March 2023,

HLS PILAC, p. ii.

55. As the Secretary-General notes, “[i]Jn some cases, there may be no alternative to
relying on structures acting under the direction of United Nations-sanctioned actors to
implement humanitarian programmes that reach vulnerable populations on the scale
and with the urgency required” (S/2023/658, op. cit, §16). This is the case, for example,
in Afghanistan, where humanitarian actors have had to pay utility fees to public
companies reporting to ministries controlled by sanctioned individuals.

56. However, the use of funds or other resources for purposes other than those stated
are not covered by the exemption.

57. For more details, see the Secretary-General’s report, S/2023/658, op. cit., §§25 et seq.
58. Resolution 2664 (2022), §3.

59. Resolution 2664 (2022), §85,6 and 7.

60. See the discussion below (3.1).

61.SeelmplementationAssistance Notice No.7of 2 June 2023 of theSanctionsCommittee
concerning the Democratic People’s Republic of Korea (DPRK), Implementation
Assistance Notice No. 7 of 4 December 2023 of the Sanctions Committee concerning
Libya; Implementation Assistance Notice No. 4 of 6 February 2024 of the Sanctions
Committee concerning Al-Shabaab; Implementation Assistance Notice No. 1 of 29
February 2024 of the Sanctions Committee concerning the Democratic Republic of
Congo (DRC), Implementation Assistance Notice No. 1 of 1 March 2024 of the Sanctions
Committee concerning South Sudan (information on the Sanctions Committees is
available at www.un.org/securitycouncil/fr/sanctions/information).

62. This confusion is particularly blatant in the case of the 1267/1989/2253 Committee
concerning Da’esh and Al-Qaida which, although it has not adopted an implementation
assistance notice relating to Resolution 2664 (2022), does mention it in its recently
revised guidelines (noting that it applies for only two years to this sanctions regime).
The Committee does not however draw any conclusions from this, as the submission of
‘derogations’ to asset freezes continues to be based solely on notification by Member
States of their intention to authorise derogations relating to basic or extraordinary
expenses and on requests for derogations considered by the Focal Point (Guidelines
of the Committee for the conduct of its work concerning ISIL (Da’esh), Al-Qaida and
associates as amended on 10 March 2023).

63. Or this update is incomplete (see, for example, the page on the Haiti Committee’s
“exemptions”, which mentions the exemption to the assets freeze resulting from
Resolution 2664 (2022) (though using the term “derogation” in French), but then only
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lists the procedure for requests for “exemptions” (sic) on the basis of other resolutions,
without specifying that actors falling within the scope of Resolution 2664 (2022) do not
need to make this request).

64. This concerns notably Resolutions 1373 (2001), 1624 (2005), 2178 (2014), 2396 (2017)
and 2462 (2019) (see the list of resolutions available at www.un.org/securitycouncil/ctc
fr/content/security-council-resolutions).

65. Resolution 2664 (2022), 8§81, 2 and 4.

66. See the discussion above noting that Resolution 2664 (2022) does not cover other
typesofsanctionsimposed by the Security Council,suchastravel bans,armsembargoes,
export bans on charcoal or components of improvised explosive devices, and the
CNCDH’s recommendation to extend the humanitarian exemption in Resolution 2664
(2022) to other types of sanctions.

67. See §2 of Resolution 2664 (2022) which refers to the 1267/1989/2253 regime, to
limit the application of the exemption to a period of two years and §4 which refers to
Resolution 2607 (2021) (§37) concerning Al-Shabaab.

68. This exemption results from §1 of Resolution 2615 (2021), which remains in force, in
accordance with §4 of Resolution 2664 (2022).

69.Security Council,Resolution 1373 (2001) of 28 September 2001, Threats tointernational
peace and security caused by terrorist acts, S/RES/1373 (2001), §1 c). See also, among
others, Resolutions S/RES/1973 (2011), S/RES/2199 (2015) and S/RES/2617 (2021).

70. They are in addition to the obligations arising from international conventions
relating to terrorism, such as the International Convention for the Suppression of the
Financing of Terrorism of 9 December 1999, and the standards established by the FATF
on anti-money laundering and counter-terrorist financing (AML/CFT).

71.See in particular Resolution 1373 (2001) §1 d).

72. According to Resolution 2178 (2014), this concept includes travel to a State other
than their State of nationality or residence for the purposes of perpetrating, planningor
preparing of, or participation in, terrorist acts or the providing of terrorist training. For
moredetailsonallthese measures,seethe CTED’s Technical guidetotheimplementation
of Security Council resolution 1373 (2001) and other relevant resolutions, S/2019/998.
73. CNCDH, Opinion on the impact of counter-terrorism legislation on humanitarian
action, 2 October 2018, op. cit; CNCDH, Opinion on the draft law concerning the
protection of humanitarian space, 25 November 2021, op. cit.

74. Resolution 2462 (2019), §24. See also Resolution 2482 (2019), §6.

75. Hearing of representatives of the Ministry for Europe and Foreign Affairs of 15
March 2024. See §5 of Resolution 2462 (2019), in which the Security Council “[d]ecides
that all States shall, in a manner consistent with their obligations under international
law, including international humanitarian law, international human rights law and
international refugee law, ensure that their domestic laws and regulations establish
serious criminal offenses sufficient to provide the ability to prosecute and to penalize
in-a manner duly reflecting the seriousness of the offense the wilful provision or
collection of funds, financial assets or economic resources or financial or other related
services, directly or indirectly, with the intention that the funds should be used, or in
the knowledge that they are to be used for the benefit of terrorist organizations or
individual terrorists forany purpose, including but not limited to recruitment, training,
ortravel, even in the absence of a link to a specific terrorist act” (emphasis added).

76. See the recommendations made below in section 3.1.
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77. In this regard, the CNCDH notes the recommendation it has made to France to
strongly reaffirm to its partner States that humanitarian organisations must maintain
dialogue with all parties to a conflict, State and non-State alike, including those
designated as “terrorists”, in order to ensure an appropriate assessment of needs and
a response based on humanitarian principles (CNCDH, Opinion on respect for and the
protection of humanitarian personnel, 2020, op. cit, §8, recommendation 6).

78._FATF (2012 - 2023), FATF Recommendations - International Standards on Combating
Money Laundering and the Financing of Terrorism & Proliferation, Updated in
November 2023.

79. While the Interpretative Note to Recommendation 8, revised in November 2023,
points out that measures to protect NPOs from potential terrorist financing abuse
should befocused,inlinewith therisk-basedapproachand beimplementedinamanner
consistent with the obligations of the United Nations Charter and international law,
in particular human rights, refugee and humanitarian law, Resolutions 2462 (2019) and
2664 (2022) are referred to only in a footnote (ibid., p. 61, footnote 29).

80. See in particular Article 29 of the Treaty on European Union (TEU) and Article 215 of
the Treaty on the Functioning of the European Union (TFEU).

81. These restrictive measures may be adopted against members of government
bodies of third countries, companies, groups, organisations or individuals and include
the following measures: freezing of funds and economic resources held by targeted
individuals or entities, import and export restrictions, embargoes on arms or related
equipment, admission restrictions (visa or travel bans), etc.

82.See Council Decision (CFSP) 2023/338 of 14 February 2023 amending certain Council
decisions and common positions concerning restrictive measures in order to insert
provisions on a humanitarian exemption and Council Regulation (EU) 2023/331 of 14
February 2023 amending certain Council regulations concerning restrictive measures
in order to insert provisions on a humanitarian exemption.

83. The aforementioned CFSP decision and regulation of 14 February 2023 relate to the
sanctions regimes concerning Somalia, the Central African Republic, Yemen, Haiti, Iraq
and Lebanon (assassination of former Prime Minister Rafik Hariri). The humanitarian
exemption provided for Afghanistan by Security Council Resolution 2615 (2021) was
introduced in the EU on 3 February 2022 (see Decision (CFSP) 2022/153 and Regulation
(EU) 2022/148 of 3 February 2022).

84.CouncilDecision(CFSP)2023/726 0f 31 March 2023amendingcertain Council Decisions
concerning restrictive measures in order to insert provisions on a humanitarian
exemption; Council Regulation (EU) 2023/720 of 31 March 2023 amending certain
Council Regulations concerning restrictive measures in order to insert provisions on a
humanitarian exemption. These legal instruments cover the sanctions regime against
Da’esh and Al-Qaida (terrorism), noting the two-year time limit provided for in Security
Council Resolution 2664 (2022),as well as the sanctionsregimesrelating to the situations
in the DRC, Iran, Sudan, South Sudan, Libya, the DPRK and Mali, this last regime having
since become an autonomous EU regime. Ahumanitarian exemption was also included
in the mixed regime for Guinea-Bissau, at the time of reviewing the regime_(Decision
(CFSP) 2023/1598 of 28 July 2023 and Regulation (EU) 2023/1593 of 3 August 2023) and
for the regime concerning the situation in Haiti, at the time of introducing additional
measures specific to the EU_(Decision (CFSP) 2023/1574 and Regulation (EU) 2023/1569

of 28 July 2023).
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85. Council of the EU press release, “Humanitarian action: EU introduces exemptions to
sanctions to facilitate the delivery of assistance”, 31 March 2023.

86. /bid.

87. UN and mixed EU sanctions regimes account for only about a third of EU sanctions
regimes; the vast majority of individuals or entities are targeted on the basis of
autonomous sanctions regimes: see the information available at www.sanctionsmap.
eu/#/main and https://data.europa.eu/apps/eusanctionstracker/.

88. For the UN and mixed sanctions regimes, the EU proceeded by means of cross-
cutting legal acts amending several decisions and regulations governing the regimes
concerned.

89. This blocking was due to several reasons and differed from State to State, ranging
fromquestioningin principletherelevanceandvery usefulnessofincluding exemptions
in sanctions regimes, to security concerns linked to the risk of the diversion of funds
and economic resources, with the view that humanitarian exemptions could be
perceived as a political concession granted to regimes whose behaviour the sanctions
are designed to change.

90. The restrictive measures relating to the situation in Myanmar/Burma, including the
freezing of fundsand economicresources and arestriction on making them available to
targetedindividualsandentities, wererenewed on 28 April 2023 withouta humanitarian
exemption being introduced (Decision (CFSP) 2023/887). The humanitarian exemption
for this regime was only introduced later, by cross-cutting Decision (CFSP) 2023/2686 of
27 November 2023 (see below). This is also the case for the sanctions regimes relating
to the situation in Burundi and Venezuela, which were extended by Decision (CFSP)
2023/2228 of 23 October 2023 and Decision (CFSP) 2023/2498 of 10 November 2023
respectively, without humanitarian exemptions, which were also introduced by the
aforementioned cross-cutting decision.

91. See the discussion below on the humanitarian exemption for the sanctions regime
relating to Syria, initially limited to six months, extended on several occasions and
recently extended to one year.

92. See the discussion below (2.2).

93. Council Decision (CFSP) 2021/2208 of 13 December 2021. This decision is intended
to support the decision of 7 November 2021 by the Economic Community of West
African States (ECOWAS) to impose targeted sanctions to ensure that the transitional
authorities respect their commitment to a rapid return to constitutional order.

94. The humanitarian exemption for asset freezes imposed under this regime was
extended when it was renewed at the end of 2023 (Decision (CFSP) 2023/2799 of 11
December 2023). Its scope was then extended in April 2024 to cover humanitarian actors
other than those covered by Security Council Resolution 2664 (2022) (Decision (CFSP)
2024/1204 of 22 April 2024): organisations and agencies to which the EU has granted the
humanitarian partnership certificate or which are certified or recognised by a Member
State in accordance with national procedures, as well as specialised agencies of the
Member States, are also included.

95. UN Info press release, “Veto by Russian Federation Results in the Security Council’s
Failure to Renew Travel Ban, Asset Freeze against Those Obstructing Mali Peace
Agreement”, 30 August 2023. The UN sanctions thus expired on 31 August 2023.

96. Only since_Council Decision (CFSP) 2024/1204 of 22 April 2024 (Article 2§7) has this
regime provided for a humanitarian exemption to the freezing of funds and the
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restriction on making them available.

97.See Decision (CFSP)2023/408 and Regulation (EU) 2023/407 of 23 February 2023, which
provided for a humanitarian exemption to the freezing of funds and the restriction on
making resources available until 25 August 2023. This exemption was extended by six
monthsoni14July2023,by fourmonthson 18 December2023and, morerecently,replaced
by an exemption of one year, applicable until 1 June 2025 (Decision (CFSP) 2024/1496 of
27 May 2024), a duration modelled on that of the restrictive measures concerning Syria.
In addition to this exemption, an exemption was introduced in 2016 for the purchase,
import or transport of crude oil and petroleum products from Syria, with the Council
of the EU recognising that “The purchase of fuel is an operational requirement for the
provision of humanitarian relief or assistance to the civilian population in Syria” and
that the current system for the licencing of the purchase “is not sufficiently practical”
(Decision (CFSP) 2016/2144).

98. See Council Decision (CFSP) 2024/628 of 19 February 2024 mentioned below.

99. As previously mentioned, the humanitarian exemption from the EU’s autonomous
sanctions regime concerning Syria has only been initially set for a limited period of
six months. However, it covers broader categories of actors than those referred to in
Resolution 2664 (2022), including also organisations and agencies to which the EU has
granted a humanitarian partnership certificate or which are certified or recognised by
a Member State in accordance with its national procedures, as well as Member States’
specialised agencies (2664+).

100. See for example Alice DEBARRE, “One Year On: Where Do We Stand on the Milestone
Humanitarian‘Carve-out’in UN Sanctions Regimes?” IPI Global Observatory, 7 December
2023.

101. They considerably delay operations, as actors wishing to benefit from them have
to identify the competent authority and then, if necessary, wait for its response, which
is also dependent on its interpretation, which can lead to different practices between
Member States.

102. See the Council’s conclusions of 20 May 2021 on the “Communication from the
Commission to the European Parliament and the Council on the EU’s humanitarian
action: new challenges, same principles” and the related press release.

103.All EU Member States, with the exception of Lithuania, cosponsored draft resolution
2664 (2022) adopted on 9 December 2022 (the minutes of the meeting, however, mention
only 22 of the 27 EU Member States).

104. Hearing of MEAE representatives on 15 March 2024.

105. SHRF (2023-2027), op. Cit.

106. The CNCDH notes, however, that harmonisation between these texts is not just
a question of language, but of consistency of standards, with significant legal and
operational implications when different solutions are adopted (between a simple
derogation, a humanitarian exemption or no humanitarian exception).

107. Council Decision (CFSP) 2023/2686 of 27 November 2023 amending certain
Council Decisions concerning restrictive measures in order to insert provisions on
humanitarian exceptions and Council Regulation (EU) 2023/2694 of 27 November 2023
amending certain Council Regulations concerning restrictive measures in order to
insert provisions on humanitarian exceptions.

108. In addition to the organisations included in Resolution 2664 (2022), these EU
sanctions regimes cover organisations and agencies to which the EU has granted the
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humanitarian partnership certificate, or which are certified or recognised by a Member
State in accordance with national procedures, as well as Member States’ specialised
agencies.

109. These derogations allow a Member State’s competent authorities to authorise,
“under such conditions as they deem appropriate”, the provision of funds or economic
resources to other organisations or actors, provided that they have established
that such provision “is necessary to ensure the timely delivery of humanitarian
assistance or to support other activities that support basic human needs”. These
derogation mechanisms may seem redundant, insofar as an exemption, which aims
on the contrary to exempt the actors concerned from the authorisation request, has
been introduced into these sanctions regimes. However, the personal scope of these
derogations is broader than that of the exemption, which covers the vast majority of
impartial humanitarian organisations. Yet while it is imperative to protect the activities
of impartial humanitarian organisations through humanitarian exemptions, it may be
useful to facilitate, through the introduction of additional derogations, activities that
have a humanitarian purpose, but which are carried out by other actors not covered
by exemptions. In the absence of a negative decision, a request for information or
notification of additional time, authorisation is deemed to have been granted within
five working days of the date of receipt of the request. The Member State granting such
authorisation must inform the other Member States and the Commission (within four
weeks).

110. See respectively Decision (CFSP) 2023/2135 of 9 October 2023 and Decision (CFSP)
2023/2287 of 23 October 2023. The duration of these exemptions is aligned with that
of the restrictive measures adopted. It should be noted that during the same period,
the Council renewed several sanctions regimes without necessarily attaching such a
humanitarian exemption before adopting the aforementioned cross-cutting decision
of 27 November 2023 (e.g. in the case of Venezuela or Burundi).

111 Council Decision (CFSP) 2024/628 of 19 February 2024 amending Common Position
2001/931/CFSP on the application of specific measures to combat terrorism. Curiously,
the EU classifies this regime as an autonomous sanctions regime, even though it is
based on UN Security Council Resolution 1373 (2001). In this decision, the EU provides
for a humanitarian exemption with the same personal and material scope as in the
cross-cutting decision of 27 November 2023 (albeit for a temporary period), as well as
an identical derogation mechanism.

112. See the discussion above (1.3).

113._Council Decision (CFSP) 2024/1025 of 4 April 2024 amending Decision (CFSP)
2020/1999 concerning restrictive measures against serious human rights violations
and abuses and Regulation (EU) 2024/1034 of 4 April 2024 amending Regulation (EU)
2020/1998.

114. It thus contributes to the coherence of the objectives of the EU’s external action, in
accordance with Article 21 of the TEU.

115. Decision (CFSP) 2024/1025, cited above, Article 1 and recital 5 of the preamble.
In this case, it is the competent authorities of a Member State that must grant the
derogation, “under such conditions as they deem appropriate, after having determined
that the provision of such funds or economic resources is necessary to ensure the
timely delivery of humanitarian assistance or to support other activities that support
basic human needs” (ibid.).
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116. See_Consolidated Decision 2012/642/CFSP which provides only for derogations, as
cross-cutting Decision (CFSP) 2023/2686 had, for thisregime, simply introduced a review
clause for the derogation from the freezing of funds and economic resources and
restrictions on making them available. The competent authorities of Member States
may grant these derogations when they are intended exclusively for «humanitarian
purposes, for the evacuation or repatriation of persons, or for initiatives providing
support to victims of natural, nuclear or chemical disasters» (derogation introduced by
Decision (CFSP) 2022/218 of 17 February 2022).

117.See Consolidated Decision 2011/235/CFSP.

118. See Consolidated Decision (CFSP) 2018/1544.

119. See respectively Decision (CFSP) 2023/891 of 28 April 2023, Decision (CFSP) 2022/627
of 13 April 2022 and_Decision (CFSP) 2023/1532 of 20 July 2023. The humanitarian
exemption in the regime against actions that jeopardise or threaten the territorial
integrity, sovereignty and independence of Ukraine is also limited geographically to the
territory of Ukraine, excluding humanitarian activities carried out on Russian territory.
120. This is the case for the three aforementioned regimes relating to Moldova, Ukraine
and Iran (ibid, emphasis added).

121. Humanitarian exemptions have so far not been extended to the measures freezing
funds and economic resources imposed in relation to Moldova, Ukraine or Iran’s
support for Russia’s war against Ukraine (ibid ).

122. The duration of a humanitarian exemption is sometimes aligned with that for
which the restrictive measures concerned are valid, but it is also sometimes set for a
shorter period, as in the case of the regime relating to the situation in Syria (six months)
until the recent decision of 27 May 2024 (Decision (CFSP) 2024/1496, which provides for
a twelve-month exemption of the same duration as the restrictive measures to which it
applies: see Decision (CFSP) 2024/1510 of the same date).

123. See Decision (CFSP) 2024/628, op. cit.

124. It seems all the more unjustified that the Council of the EU tends to introduce
clauses for the review of humanitarian exemptions “at regular intervals, and at least
every 12 months,orat the urgent request of any Member State, the High Representative
or the Commission following a fundamental change in circumstances” (such clauses
have forexample beenintroduced for the regimes relating to Belarus, Ukraine, Moldova
and Iran’s military support for the Russia/Ukraine war by Decision (CFSP) 2023/2686, op.
cit.).

125. European Commission, “Frequently Asked Questions: Humanitarian Exemption in
the EU Syria Sanctions Regime following the February 2023 earthquakes in Tdrkiye and
Syria”, 2023.

126. For example, regarding the authority to be contacted in case of doubt, or on how
they can reassure banks and suppliers that their activities are not subject to sanctions.
127. In addition, the CNCDH notes that while Directive (EU) 2017/541 on combating
terrorismincludes a humanitarian exemption clause, it only appearsin its preamble (in
recital 38). Itwould therefore benefit from beingincluded in the operational paragraphs
of the directive..

128. The Commission guidance note on the provision of humanitarian aid in compliance
with EU restrictive measures (sanctions) of 30 June 2022, C(2022) 4486 final is useful in
this respect and notes in particular the distinction between exceptions, derogations
and humanitarian exemptions. However, it adopts a restrictive interpretation of
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“humanitarian purposes”, which needs to be updated in the light of the progress made
on humanitarian exemptions at UN and European level since its publication.

129. Council of the European Union, Guidelines on implementation and evaluation
of restrictive measures (sanctions) in the framework of the EU Common Foreign and
Security Policy, 5664/18, 4 May 2018. To date, these guidelines only refer to derogations.
130. Guidance note of 30 June 2022, op. cit.

131. Directive (EU) 2024/1226 of the European Parliament and of the Council of 24 April
2024 on the definition of criminal offences and penalties for the violation of Union
restrictive measures and amending Directive (EU) 2018/1673. This directive is based on
the decision of the Council of the EU on identifying the violation of Union restrictive
measures asan area of crime that meets the criteria specified in Article 83(1) of the TFEU
(“Eurocrimes”) (Council Decision (EU) 2022/2332 of 28 November 2022).

132. Article 385 of Directive (EU) 2024/1226 cited above. See also recital 20, which
states that the Directive “does not intend to criminalise humanitarian assistance for
persons in need or activities in support of basic human needs provided in accordance
with the principles of impartiality, humanity, neutrality and independence, and where
applicable, with international humanitarian law”.

133. While its wording does not expressly state that these provisions do not apply
to such activities, it does at least encourage Member States not to consider them as
violations of European sanctions that should be penalised when they transpose and
apply the directive.

134. See by analogy the criticisms made by several NGOs regarding the humanitarian
exemption clause inserted in recital 38 of Directive (EU) 2017/541 on combating
terrorism, noting that its insertion only in the preamble limits its scope, as Member
States are not required to transpose it into national law, despite its unquestionable
interpretativevalue(contribution to the evaluation of the directive available (in French)
at  www.coordinationsud.org/wp-content/uploads/ONG-francaises_Contribution-a-
evaluation-directive-UE-2017-541 VF-1.pdf)..

135. See recital 5 of aforementioned Directive (EU) 2024/1226, which states that acts
settingoutUnionrestrictive measures“can provide forexceptions from the prohibitions
laid down therein in the form of exemptions or derogations” and states that “[c]Jonduct
either covered by [such] an exemption (..) or authorised by the competent authorities
of the Member States by means of a derogation in accordance with the acts setting out
Union restrictive measures should not be regarded as a violation of a Union restrictive
measure”.

136. This humanitarian exemption to penalties for violations of EU sanctions is all the
more important given that some regimes still do notinclude humanitarian exemptions,
as previously mentioned, in the absence of a cross-cutting humanitarian exemption
covering all sanctions imposed by the EU.

137. CNCDH, Opinion on the draft law concerning the protection of humanitarian space,
2021, op. cit; CNCDH, Opinion on (..) humanitarian personnel, 2020, op. cit.

138. Article L. 562-3 of the Monetary and Financial Code.

139. It should also be noted that EU regulations are directly applicable. However, the
freezing measures imposed by United Nations Security Council resolutions only apply
to financial institutions once they have been transposed into domestic law (Joint
guidelines of the Directorate General of the Treasury (DG Trésor) and the Autorité
de contrdle prudentiel et de résolution (ACPR) [French Prudential Supervision and
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Resolution Authority] on the implementation of asset freezing measures, June 2016,
updated to 16 June 2021, pp. 6 et seq.).

140. Provided that they are specified (some EU legal acts still do not provide for such
exemptions or provide for humanitarian exemptions that are more limited than the
one arising from Resolution 2664 (2022): see the discussion above, 2.2.).

141. See the discussion above on the humanitarian clause provided for by this directive
(23).

142. Article 574-3 of the Monetary and Financial Code refers to the penalties set
out in Article 459(1) of the Customs Code, which can range from a fine to five years’
imprisonment.

143. See below (3.2.).

144. These are natural persons on national territory and the persons mentioned in
Article L561-2 of the Monetary and Financial Code (in particular banking service
providers), but also “any other legal entity incorporated or established under national
law or carrying out an operation on national territory in the course of its business”
(seein particular Article L. 562-4). The CNCDH has already had occasion to warn of the
impactonimpartial humanitarian organisations of the extended scope of legal entities
subjectto the obligation to comply with asset freezes and the restriction on availability
laid down by Order no. 2020-1342 of 4 November 2020 strengthening the asset freeze
mechanism and restriction on availability (JORF no. 0269 of 5 November 2020, text no.
10): CNCDH, Opinion on the draft law (..), 2021, op. cit, §12.

145. Although Article L.562-6 refers to “knowingly and intentionally” participating in the
circumvention of freezing measuresand restrictions on availability,itswording runs the
risk of being interpreted in a way thatis incompatible with Resolution 2664 (2022). This
article prohibits persons subject to it from “knowingly and intentionally participating
in activities the purpose or effect of which is to circumvent the measures taken under
this Chapter (..)”. For example, the payment of taxes to a listed entity, although in
no way intended to circumvent sanctions, could be interpreted as “knowingly and
intentionally” making funds and resources available, even though this is covered by
humanitarian exemptions.

146. See Article L.562-2 of the Monetary and Financial Code on the competence of
these ministers to make decisions on freezing the funds and economic resources of
individuals or entities “that commit, attempt to commit, facilitate or finance terrorist
acts or incite or participate in such acts”, which derives its language from Security
Council Resolution 1373 (2001) and other resolutions on counter-terrorism.

147. See 1.3 above. This interpretation has also been adopted by the Council of the
EU (see point 2.2). Consistency would also be enhanced if FATF Recommendation 6
on targeted financial sanctions related to terrorism and terrorist financing made a
clear reference to the link with the humanitarian exemption in Resolution 2664 (2022)
and better reflected other obligations under international law, in particular IHL (see
Recommendation 7).

148. Article L. 561-10 would then read as follows: “the persons referred to in Article L. 561-
2shallapplyadditional customer due diligence measures, over and above the measures
provided forin Articles L. 561-5 and L. 561-5-1 and subject to Article L. 561-1-1, when (..)".
149. See Article R. 561-15 and the other articles in sub-section 8, Section 3, Chapter|, Title
VI, Book V of the Monetary and Financial Code.

150.The CNCDH pointsoutthatthesesimplifiedduediligence measuresinnoway exempt
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the entities subject to them from ensuring, throughout the business relationship, that
the ML/FT risk remains low, and from implementing a general system for monitoring
and analysing transactions, adapted to detect any unusual or suspicious transactions
(Article R.561-14 of the Monetary and Financial Code).
151. The same applies to the humanitarian exemption set out in Security Council
Resolution 2615 (2021) relating to Afghanistan.
152. This exemption would also be consistent with recital 38 of Directive (EU) 2017/541
of 15 March 2017 on combating terrorism as well as with Security Council Resolution
2462 (2019) (see below).
153. See, for example, Article 421-1 of the Criminal Code, which deals in particular with
wilful attacks on life or on the integrity of the person, money laundering offences and
offences relating to weapons and explosives.
154. Surprisingly, however, the circular mentions medical aid as one of the examples of
“more advanced contact with terrorist groups” that should be subject to “particularly
close scrutiny”, whereas in the event of armed conflict, Additional Protocols I (Article
16 §1) and Il (Article 10 &§1) to the Geneva Conventions expressly prohibit the criminal
prosecution of medical activities compatible with medical ethics “regardless of the
person benefiting therefrom”. The CNCDH points out that it recommends that the
Criminal Code expressly stipulate that the exercise of a medical activity compatible
with medical ethics will not be classified as criminal (CNCDH, Opinion on the draft law
(..), 2021, op. cit, Recommendation 5).
155. Circular from the Minister of Justice dated 27 July 2021 on combating attacks on
humanitarian workers abroad and the specific nature of the missions of organisations
carrying out humanitarian activities, NOR JUS D 2123311C, CRIM 2021-07/G1-26/07/2021
and its annex on the principles applicable to the activities of organisations providing
humanitarian assistance. This circular follows on from the commitment made by the
French President in this respect at the National Humanitarian Conference in 2020. See,
inthissameregard: DG Trésor, Vade-mecum on sanctions and the financing of terrorism
concerning humanitarian operations in sensitive areas, p. 12. Adopted in 2021, the
annex makes no reference to the humanitarian exemptions arising in particular from
Security Council Resolution 2664 (2022).
156. See CNCDH, Opinion on the draft law (..), 2021, op. cit, §5. The circular mentions “the
payment of tolls and ‘baksheesh’ to ensure safe access to certain areas” as examples
of situations that should be examined particularly carefully, even though it covers
conduct thatimpartial humanitarian organisations may sometimes be forced to adopt
inorderto carry out theiractions and which is covered by the humanitarian exemption
in Resolution 2664 (2022).
157. See the rulings handed down by the Court of Cassation in the Lafarge case: Crim.
September 2021, appeal no. 19-87.367, n0. 19-87.376 and no. 19-87.662, published in the
bulletin, §43: “(..) it follows from the provisions of Article 421-2-2 of the Criminal Code
that, in order for the facts to be established, it is sufficient for the finance provider to
know that the funds provided are intended to be used by the terrorist undertaking
with a view to committing a terrorist act, whether or not that act actually occurs, and
regardless of whether or not it intended to see the funds used for that purpose”.
158. Article 421-2-2 of the Criminal Code covers more broadly the provision, collection
or management of “funds, securities or property of any kind” or advice given for that
purpose.
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159. See the discussion above (1.2).

160. See the examples mentioned above.

161. Resolution 2462 (2019), §6; see also §24, op. cit.

162. The same applies to the humanitarian clause provided for in the aforementioned
Directive (EU) 2024/1226 on the definition of criminal offences and penalties for the
violation of Union restrictive measures, although the purpose is different.

163. Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March
2017 on combating terrorism, recital 38 of the preamble (see also the «IHL safeguard
clause»inrecital 37). Recital 38 refers to the recognition “by international law, including
[IHL]” of the organisations concerned, but the CNCDH points out that this reference
raises questions about the body responsible for this recognition and the criteria
that would be used. In a previous opinion on a draft law containing this condition,
the Commission recommended its deletion, noting that it is not used by the Security
Council (S/RES/2462/2019, §24): CNCDH, Opinion on the draft law (..), 2021, op. cit, §9.
164. The_Australian Criminal Code contains a number of provisions excluding the
application of terrorist offences to non-governmental organisations whose sole
purpose is to provide aid of a humanitarian nature or to persons engaging in conduct
solely by way of, or the purposes of, the provision of such aid.

165. Since 2019, the Terrorism Act 2000 has provided for a humanitarian exemption to
the offence of entering or remainingin a designated area for persons providing aid of a
humanitarian nature (section 58B).

166.Article 260 ter (the offence of participatinginaterroristorganisation does notapply
“to humanitarian services provided by an impartial humanitarian organisation, such
as the [ICRC], in accordance with the common Article 3 of the Geneva Conventions”)
and Article 260 quinquies (the offence of financing terrorism does not apply “if the
financing is intended to support acts that do not violate the rules of international law
on the conduct of armed conflict”) of the Swiss Criminal Code.

167. Law no. 003/PR/2020 on the suppression of acts of terrorism in the Republic of
Chad, which states that “activities of an exclusively humanitarian and impartial nature
carried out by neutral and impartial humanitarian organisations are excluded from the
scope of this law” (Article 1.4).

168. Proclamation no. 1176/2020 to provide for the prevention and suppression of
Terrorism Crimes, Article 9 §5 according to which humanitarian aid provided by
organisations engaged in humanitarian activities or support by a person who has a
legal duty to support others is not punishable for the aid provided solely to fulfil that
function and duty.

169. Under the Republic of the Philippines Anti-Terrorism Act of 2020, humanitarian
activities undertaken by the ICRC, the Philippine Red Cross and other State-recognised
impartial humanitarian partners or organisations in conformity with IHL do not fall
within the scope of Section 12 of the Act (on material support provided to terrorists).
170. New Zealand’s anti-terrorism law excludes humanitarian support necessary to
satisfy basic needs from the provisions relating to the financing and material support
of terrorism.

171. According to Article 83(4) of the_Canadian Criminal Code, the offence of terrorist
financing does not apply “to a person who carries out any of the acts [constituting
this offence] for the sole purpose of carrying out humanitarian assistance activities
conducted under the auspices of impartial humanitarian organizations in accordance
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https://www.fedlex.admin.ch/eli/cc/54/757_781_799/en
https://ihl-databases.icrc.org/en/national-practice/law-suppression-terrorist-acts-2020
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with international law while using reasonable efforts to minimize any benefit to
terrorist groups”.

172. This concept refers to the expression “impartial humanitarian body” used by the
Geneva Conventions. The CNCDH points out that it recommends that this provision
should not be limited solely to impartial humanitarian organisations operating in
situations of armed conflict, which are explicitly covered by IHL, but should also apply
to these organisations when they carry out activities in other situations, insofar as the
risk of criminalisation also exists in situations not covered by IHL (CNCDH, Opinion on
the draft law (..), 2021, op. cit, §7).

173. Draft law no. 4354 tabled on 13 July 2021 at the National Assembly presented by
more than thirty co-signatories.

174.See theamendment proposed by the CNCDH inits Opinion on the draft law(..), 2021,
op. cit, Recommendation 4. In the same vein, see: CNCDH, Opinion on (..) humanitarian
personnel, 2020, op. cit. Recommendation 5.

175. See in particular the page dedicated to international economic sanctions of the
DG Trésor.

176. See in particular the ACPR’s page dedicated to AML/CFT, the page of the Financial
Markets Authority (AMF) on the subject, or the Tracfin financial intelligence unit’s page
on supervisory authorities’ guidelines.

177. DG Trésor, Guide des dérogations relatives a l'aide humanitaire prévues par les
sanctions de I'Union européenne [Guide on derogations regarding humanitarian aid
provided for by EU sanctions].

178. DG Trésor, Vade mecum sanctions et financement du terrorisme sur les opérations
humanitaires en zones sensibles [Vade-mecum on sanctions and the financing of
terrorism concerning humanitarian operations in sensitive areas].

179. At present, the vade mecum only briefly mentions exemptions and seems to
confuse them with derogations, stating, without making the distinction, that they allow
the competent national authorities to authorise a transaction normally prohibited by
sanctions.

180. Asimilar observation has been made at global level by the Secretary-General of the
United Nations (report S/2023/658, op. cit.).

181. This capacity would be significantly improved if humanitarian exemptions were
incorporated into national legislation, as recommended by the CNCDH (section 3.1.).
182. CDCS, Guide pratique. Accés aux services financiers des OBNL, partenaires du CDCS,
qui exercent des activités de solidarité internationale, January 2024 [Practical guide.
Access to financial services for NPOs, partners of the CDCS, carrying out international
solidarity activities]. In the SHRF, France also undertakes, “as far as possible”, to include
humanitarian organisations in the mechanisms for monitoring the implementation
of sanctions, without however specifying what this means in practical terms in the
French context.

183. Undertakings subject to them are required to be aware of the asset freezes and
restrictions on availability laid down in the Monetary and Financial Code and European
regulations on restrictive measures, in order to put in place the internal organisation
and procedures necessary for their implementation (Article L.562-4-1), which should
include exemptions.

184. Identification and up-to-date knowledge of the business relationship, nature of the
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business relationship, origin and destination of funds, etc.

185. Reporting suspicions when they know, suspect or have good reason to suspect that
the sums or transactions originate from an offence punishable by a custodial sentence
of more than one year or are linked to the financing of terrorism (Articles L. 561-15 et
seq. of the Monetary and Financial Code).

186. See Order of 6 January 2021 on the mechanism and internal control to combat
money laundering and terrorist financing, and on the freezing of assets and the
restriction on the availability or use of funds or economic resources, JORF no. 0014 of 16
January 2021, text no. 9.

187. Joint guidelines of the Directorate General of the Treasury and the Autorité de
contréle prudentiel et de résolution on the implementation of asset freezing measures,
June 2016, version updated to 16 June 2021.

188.ACPR, Guidelines on the identification, verification of the identity and knowledge of
customers, revised on 16 December 2021.

189. In particular, NPOs are mentioned whose accounts are audited and which have
a good public reputation, receive public funding, demonstrate that they have taken
appropriate steps to mitigate ML/TF risks, or which only deliver assistance and support
to individuals through direct material help, such as providing medical devices (EBA
Guidelines amended on 31 March 2023, EBA/GL/2023/03).

190. Banks that provide services to NPOs benefiting from humanitarian exemptions
must then obtain evidence demonstrating that they conduct their activities in
accordance with the applicable exemptions (or that they benefit from an authorisation
from the competent national authority in the event of a derogation) (ibid.).

191. According to Article 2 of the aforementioned Order of 6 January 2021, reporting
bodies must identify and assess ML/TF risks in particular prior to the launch of new
products, services or commercial practices, in order to take appropriate measures
to manage and mitigate these risks. To that end, they must take into account the
information disseminated by the national financial intelligence unit (Tracfin), the FATF,
the OECD and the EU.

192. See Recommendation 20 of this opinion, relating to Article L. 561-9 of the Monetary
and Financial Code.

193. In this regard, see Recommendation 19 of this opinion concerning Article L. 561-10
of the Monetary and Financial Code.

194. COLB report, National assessment of money laundering and terrorist financing
risks in France, January 2023, chapter 6. The threat of terrorist financing through NPOs
is considered low for most non-profit organisations, but very high for three categories
(thisis also the case for NPOs operating in a conflict zone).

195. SHRF (2023 - 2027), op. cit, pp. 20 - 21.

196. COLB National risk analysis 2023, op. cit., p. 74.

197.1bid,, p. 76.

198. Commission Staff Working Document Accompanying the document Report from
the Commission to the European Parliament and the Council on the assessment of the
risk of money laundering and terrorist financing affecting the international market and
relating to cross-border activities, 27 October 2022, SWD/2022/344 final: “The estimated
risk level for NPOs receiving institutional funding, among others by the EU or Member
States in charge of the management of EU funds, for terrorist financing and money
laundering is LOW.
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199. Report S/2023/658, 0p. Cit, §44.

200. The EBA guidelines make the same recommendation so that banks have a good
understanding of how the NPO sector (their customers) is organised and operates (EBA
guidelines, 31 March 2023, op. cit).

201. Moreover, humanitarian actors are the only recipients expressly targeted by the
support measures envisaged by the SHRF, in the form of guidelines (SHRF (2023-2027),
op.cit, p.9).

202. AFD, Methodological guide on the procedures for financing French CSO projects
and programmes. Tool sheet 10, March 2024, pp. 114 et seq.

203. CNCDH, Opinion on the draft law concerning the preservation of humanitarian
space,2021,0p. cit., Recommendation 8; CNCDH, Opinion on (..) humanitarian personnel,
2020, op. cit, Recommendation 4. In this respect, see the work of the Inter-Agency
Standing Committee’s (IASC) Task Force 3 on preserving humanitarian space, which
is responsible for the humanitarian coordination of the United Nations system: IASC,
Policy Paper. Considerations on screening/vetting persons in need of humanitarian
assistance in counter-terrorism/sanctions contexts, August 2023.

204. See in particular FAQ 1106, which states that in assessing whether a particular
transaction complies with these general licences, financial institutions may reasonably
rely upon the information available to them in the ordinary course of business,
provided that they do not know or have reason to know that the transaction is outside
their scope.

205. The extent of the humanitarian exemption may vary depending on the terminology
used.
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